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Court of Appeals of the District of Columbia 

No. 5823'. 

Moses Herzog, Appellant, 

vs. | 

Viania Kin CADE. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 77618. | 

I 

Viania Kincade, Plaintiff, 

’ ’ i 

vs. | 

Moses Herzog, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had in the above- 
entitled cause, to wit: 

1 Amended Declaration . 

Filed Feb. 17, 1930. ! * 

* i 

| 

In the Supreme Court of the District of Colombia. 

At Law. 

No. 77618. ! 

i 

Viania Kincade, Plaintiff, 
vs. 

Moses Herzog, Defendant. 

Amended Declaration in the Above-entitled Cause , Made 
Pursuant to Leave of Court to Amend, j 

The plaintiff, Viania Kincade, sues the defendant, Moses 
Herzog, for that on, to wit, the 26th day of December, 1929, 

1—5823a 
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the said defendant, without warrant of law, falsely and 
unlawfully caused the said plaintiff to be arrested at her 
home, at 2224-12th Street, Northwest, in the City of Wash¬ 
ington, District of Columbia, and imprisoned in a room at 
a certain Police Station House, to wit, No. 8, for a period 
of about two hours, and at the House of Detention for a 
night, to answer the charge of destroying private property, 
which charge was placed against the said plaintiff by the 
said defendant; Uiat the said arrest, confinement, and 
charge were made and brought about by the said defend¬ 
ant in a wanton and oppressive manner, and the conduct 
of the said defendant toward the plaintiff was in reckless 
disregard of the rights of the said plaintiff and of the duty 
of the said defendant to the said plaintiff; all of which 
arrest, confinement, imprisonment and accusation by the 
said defendant of the said plaintiff were unlawful, 
2 false, and without warrant; by reason whereof the 
said plaintiff underwent and suffered great anxiety 
and pain of body and mind, and has been otherwise greatly 
injured and damaged in the sum of Twenty Five Thou¬ 
sand Dollars ($25,000). 

Wherefore the plaintiff brings this suit and claims of 
and from the defendant the sum of Twenty Five Thousand 
Dollars, besides the cost of this suit. 

Count No. 2. The plaintiff, Viania Kincade, sues the de¬ 
fendant, Moses Herzog, for that heretofore, to wit, the 
26th day of December, 1929, the said plaintiff was and still 
is, a good, true, honest, and faithful citizen of the United 
States, and a resident of the District of Columbia, and as 
such has always behaved and conducted herself in a lawful 
manner, and has never been guilty nor until the time of 
committing of the several grievances by the said defendant 
as hereinafter mentioned, been suspected to have been 
guilty of any crime whatsoever, and had deservedly ob¬ 
tained and acquired the good opinion and credit of all her 
neighbors and other good and worthy citizens of the United 
States, at the City of Washington, District of Columbia, 
yet, never the less, the said defendant maliciously and 
wickedly intending to injure the said plaintiff in her good 
name, fame, and credit, and to bring her into public scan¬ 
dal and disgrace, and to cause her to be imprisoned and 
thereby impoverish, oppress and wholly ruin her, did on 
heretofore, to wit, the 26th day of December, 1929, cause 
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the said plaintiff to be arrested at her home at 2224 “12th’’ 
Street, Northwest, in the City of Washington, district of 
Columbia, falsely and maliciously and without ai^y reason¬ 
able or probable cause whatsoever, and to be imprisoned 
at No. 8 Police Station House, and the House of Detention, 
places provided in the City of Washington, District 
3 of Columbia, for the confinement of persons charged 

(in pencil:) falsely, maliciously and without 
any reasonable or probable cause 
with crime and misdemeanors, and a charged the said plain¬ 
tiff with having committed a certain offense punishable by 
law, to wit,destroying private property, and upon said charge 
(in pencil:) and without any reasonable 
or probable cause 

falsely and maliciously A caused the said plaintiff to be ar¬ 
raigned and tried upon the said charge in the Police Court 
of the District of Columbia, on to wit, the 27th day of De¬ 
cember, 1929, of which charge the said plaintiff was then and 
there duly acquitted and discharged; and by reason of the 
wrongs and injuries committed as aforesaid, by the defend¬ 
ant aforesaid in the manner aforesaid, the said plaintiff has 
been, and is greatly injured in her credit and reputation and 
brought into public scandal, infamy and disgrace! with and 
amongst her neighbors and other good and worthy citizens 
of the United States, and divers of those neighbors and 
citizens to whom her innocence in the premises was un¬ 
known, have by reason thereof, suspected and beffeved, and 
still do suspect and believe that the said plaintiff has been 
and is guilty of the said offense and the said plaintiff has 
by reason of the premises, suffered great anxiety, humilia¬ 
tion, and pain of body and mind, and has been otherwise 
greatly injured and damaged in her credit and circum¬ 
stances in the sum of Twenty Five Thousand Dollars 
($25,000). 

Wherefore the plaintiff brings this suit and Claims of 
and from the defendant the sum of Twenty Five Thousand 
Dollars, besides costs of this suit. 

JOSEPH N. JONES, 
Attorney for Plaintiff . 


i 
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4 Pleas. 

Filed Mar. 10, 1930. 

******* 

Plea No. One to the First Count of Amended Declaration. 

The Defendant for a plea to the amended Declaration 
tiled herein says that neither he nor his agents restrained 
the liberty of locomotion of the plaintiff and that neither 
he nor his servants arrested or detained said plaintiff and 
further this defendant denies each and every allegation in 
said count alleged, not heretofore admitted or qualified. 

Plea No. Two to the First Count of Amended Declaration. 

And the defendant for a further plea to the first count of 
the amended declaration admits that said plaintiff was ar¬ 
rested on the day alleged, but says that the said plaintiff 
was arrested by a member of the Metropolitan Police of the 
District of Columbia, for misdemeanors that she, the said 
plaintiff, committed in his, the said police officer-, presence; 
that is to say, for disorderly conduct and destruction of 
private property. And further, this defendant denies each 
and every other allegation in said declaration alleged not 
heretofore admitted or qualified. 

Plea No. One to the Second Count of Amended Declaration. 

The defendant for a plea to the second count of said 
amended declaration denies that he instigated any 

5 criminal action against said plaintiff in any manner 
or form and further denies that any action was in¬ 
stigated by him against said plaintiff without probable 
cause and that further this defendant says that he did not 
exercise any malice in any matter concerning said plaintiff 
and further denies each and every other matter in said sec¬ 
ond count alleged not heretofore admitted or qualified. 

Second Plea to the Second Count of Amended Declaration. 

That the defendant for a further plea to said second 
count of the plaintiff’s declaration says that he never 
caused said plaintiff to be arrested but that he, the said 
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defendant, conferred with Mark P. Friedlander, a member 
of the bar of the District of Columbia, in reference to cer¬ 
tain premises owned by this defendant and at said office 
this defendant made a full and honest disclosure of all facts 
within his knowledge, and was thereupon advised to place 
locks on the doors of premises 2224-12th Street, N. W., in 
the City of Washington, District of Columbia, anct was also 
advised to request the police to guard said property. In 
accordance with said advice this defendant caused locks to 
be placed on said doors and caused the police to be re¬ 
quested to guard said property. That thereafter the police 
went to said premises and found the said locks destroyed 
and the plaintiff within the house. Upon the ent|ry of the 
police in the said house the plaintiff herein committed the 
misdemeanor of disorderly conduct and was arrested by 
said police officer for said offense. And this defendant 
denies each and every other allegation not heretofore ad¬ 
mitted, qualified or denied. 

MARK P. FRIEDLANDER, 
HAROLD P. GANSS, ! 

Attorneys for Defendant. 

6 Memorandum . 

j 

June 14, 1932.—Verdict of jury for Plaintiff for $1,- 

000 . 00 . ! 


Supreme Court of the District of Columbia. 

Friday, June 24, 1932. 

Sessions resumed pursuant to adjournment, H<jm. Chief 
Justice and Associate Justices presiding. 

* * * # * * | • 

i 

Upon consideration of the motion for new t^ial filed 
herein the same having been duly argued and submitted to 
the court it is ordered that said motion be and the same is 
hereby overruled and judgment on verdict ordered. Where¬ 
fore it is considered that plaintiff recover of defendant 
herein the sum of One thousand dollars ($1,000.00) with 
interest thereon until paid together with costs of suit to 
be taxed by the clerk and have execution thereof. 
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From the foregoing judgment the defendant by his at¬ 
torney of record, in open court, notes an appeal to the 
Court of Appeals of this district; whereupon an undertak¬ 
ing to act as a supersedeas bond is hereby fixed in the sum 
of Two thousand dollars ($2,000.00), and an undertaking 
to act as a cost bond is hereby fixed in the sum of One hun¬ 
dred dollars ($100) with leave to deposit Fifty dollars 
($50) cash with the clerk in lieu thereof. 

LUHRING, 

Justice . 


7 Memoranda. 

July 13, 1932.—Supersedeas Bond approved and filed. 

July 14, 1932.—Proposed Bill of Exceptions filed. 

8 Assignment of Errors . 

Filed Jul. 27, 1932. 

##**#*# 

Moses Herzog, defendant, in these proceedings, states 
that the Court erred: 

1. In expressing the Court’s opinion and conclusion con¬ 
cerning certain evidence of the witness, Viana Kincade, in 
the presence of the Jury (R. 52 et seq.). 

2. In refusing to grant the motion of the counsel for the 
defendant to have a Juror withdrawn and a mistrial de¬ 
clared after the Court expressed his opinion about the evi¬ 
dence referred to in paragraph (1). 

3. For permitting and requiring, over the objection of 
defendant’s counsel, the witness Herzog, to answer the 
question “Did you tell Captain Doyle that you had two or 
three latv suits with her about the possession of that prop¬ 
erty?”. 

4. By permitting and requiring the witness, Herzog with¬ 
out hearing counsel for defendant, on his objection, to an¬ 
swer the question why he (Herzog) did not tell Captain 
Doyle that he had had several law suits to get this woman 
out of his property, and that he wanted to take a policeman 
down there and get her out. 

5. By refusing to hear counsel on his objection to the 
question referred to in paragraph (4), (supra) and by 
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stating in the presence of the Jury that the quejstion was 
“a very difficult one on cross-examination at times,” and 
further stating, “Let him answer if he cap-” 

9 6. In refusing to permit the witness, Robert A. 
Williams to testify as to Judge Given’s statement at 

the time he dismissed a case in the Police Court concerning 
the parties (R. 196). 

7. In refusing to grant the motion of the counsel for the 

defendant for a directed verdict on the Second Copnt of the 
Amended Declaration (R. 239). j 

8. For refusing to grant the prayers of the defendant 
numbers “one” and “four” (R. 240). 

9. For refusing the motion of the defendant’s counsel, 
praying the Court to instruct the Jury that there was no 
evidence of false arrest (R. 241). 

10. By admitting and excluding evidence and; in com¬ 

menting upon the testimony in the presence of the Jury, 
and in concluding what the evidence proved, a}l to the 
prejudices of the defendant. j 

11. In affirming and ratifying the verdict of the Jury 
which was contrary to the evidence, contrary to tlie weight 
of the evidence, and the instructions of the Court^ and be¬ 
cause the damages were excessive and unreasonable. 

The Jury erred: 

1. In returning a verdict for the plaintiff in thb sum of 
One Thousand ($1,000.00) Dollars, in that there was no evi¬ 
dence to sustain any damage of such sum, and in that said 
damages are excessive and unreasonable. 

2. In returning a verdict for the plaintiff, when the over¬ 
whelming testimony of the defendant showed that; the ver¬ 
dict should have been for the defendant. 

3. In disregarding the instructions of the Court and in 
finding, without evidence, in spite of said instructions, for 

the plaintiff. i 

10 MARK P. FRIEDLANDER, 

HAROLD P. GANSS, j 

Attorneys for Defendant. 


Service of copy of the above assignment of error Acknowl¬ 
edged this 27 day of July, 1932. 

C. F. SANFORt), 
Attorney for Plaintiff. 








8 


MOSES HERZOG VS. VIANIA KINCADE. 


11 Supreme Court of the District of Columbia. 

Tuesday, October 18,1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

******* 

Come now the parties hereto by their respective attorneys 
of record, and thereupon defendant by his attorney of 
record prays that the Bill of Exceptions heretofore sub¬ 
mitted be signed and made of record nunc pro tunc, which 
is hereby accordingly done. 

12 Designation of Record. 

Filed Jul. 27, 1932. 

******* 

The defendant having perfected an appeal herein to the 
Court of Appeals of the District of Columbia, on July 13, 
1932, hereby requests the Clerk of the Supreme Court of the 
District of Columbia, to prepare, at the defendant’s ex¬ 
pense, a transcript of the record on appeal, including therein 
the following papers and proceedings, namely: 

1. The Amended Declaration. 

2. Defendant’s Pleas. 

3. Verdict of the Jury found on June 14,1932. 

4. Judgment on the verdict on June 24, 1932. 

5. Assignments of Error. 

6. A copy of this designation. 

MARK P. FRIEDLANDER, 
HAROLD P. GANSS, 

Attorneys for Defendant. 

Service of copy of the above Designation of Record 
acknowledged this 27 day of Julv, 1932. 

C. F. SANFORD, 

Of Counsel, Attorneys, for Plaintiff. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 12, both inclusive, to! be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is majle part of 
this transcript, in cause No. 77618 at Law, wherein Yiania 
Kincade is Plaintiff and Moses Herzog is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my j name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of October, 1932. | 

[Seal Supreme Court of the District of Coluihbia.] 

FRANK E. CUNNINGHAM, 

| Clerk . 


14 At Law. 

No. 77618. 

Vian-a Kincade, Plaintiff, 
vs. 

Moses Herzog, Defendant. 
Bill of Exceptions. 

M. 86, P. 138. 


Be it remembered, that at the trial of this case before Mr. 
Justice Luhring and a jury, duly empaneled andi sworn to 
try the issues herein, the trial began on June 13,1932, and 
thereafter was further proceeded with. I 

I 

Viwan-a Kincade, plaintiff herein, being first duly sworn, 
testified on her own behalf on direct examination in sub¬ 
stance, as follows: 

She had known the defendant since 1927 and hab lived at 
2224 12th Street, Northwest, in 1929 and had lived there 
since 1922 (R. 5). That she had attempted to| buy the 
house. On December 26th about eight A. M. the plaintiff 
saw Mr. Herzog coming into her room (R. 6) that she was 
in bed and had not gotten up yet. That he stood there for 
a while and then went out. She then got up, pit on her 
bedroom slippers and by that time Officer William$ and Mr. 

2—5823a ! 
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Herzog came in. Williams cursed and asked what she was 
doing there. She said that it was her house and that she 
had bought it. The witness was then asked by her counsel: 

* ‘Why do they have to ask you over and over to talk out 
loud?” Williams asked her how she claimed it, stating 
that Mr. Herzog claimed it. Plaintiff told Officer Williams 
she bought the house at an auction that had been held. 
Herzog was with Williams at this time. The plaintiff testi¬ 
fied that she told Officer Williams when he asked her in 
Herzog’s presence, that they took out the furniture on the 
16th of December, and that is why there wasn’t any there. 
Williams said “Do you think I’m going to believe you? 
You come with me.” The witness said that she would not 
go with him and the man who had taken the mailbox off the 

door came in bv that time. The man who had taken the 

* 

mailbox and key grabbed her. She ran out and called a 
policeman because Mr. Williams was in plain clothes and 
she didn’t know that he was a policeman. She was dressed 
in her night clothes and had just gotten out of bed. The 
policeman on the beat did not come and she went across 
the street and called up the 8th Precinct and then 
15 went back and stayed on the front steps and waited 
for the police to come. Williams came out and told 
her to come in. She stated she would not until the police¬ 
man came. They (meaning Mr. Herzog and Mr. Williams) 
stayed a little while and left (R. 8). A policeman in uni¬ 
form came about nine thirty or ten o’clock. Herzog was 
not there. The Court then asked: “You say this police¬ 
man had been there on the 20th. Can’t you tell us a 
straight, connected story as to how the thing happened? 

* * *. It will be more helpful to me, I can’t follow you.” 
They asked questions and were the same police that were 
there on the 20th (R. 9). A policeman was sent from the 
8th Precinct and left without arresting the plaintiff and 
that she did not know their names. When she called the 
8th Precinct she stated that Herzog and another man, 
whom she did not know was an officer, tried to get her out 
of the house. She again saw Herzog (R. 10) in the after¬ 
noon about four thirty of the same day when he came back. 
She was in the house by herself at the time sitting down. 
Officer Williams and Baum were with Herzog (R. 11). 
When she opened the door and saw who was in the hall 
Officer Baum grabbed her by both arms. Herzog came up 
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i 

and asked her if she was going to get out of the house and 
that he would give her two hours to get out. She told him 
she would not get out and Herzog struck her oncfe or twice. 
She still refused to get out. In answer to the pourt’s in¬ 
terrogatories she stated that she did not know what Herzog 
struck her with. He was behind her. One officer was 
behind her and Baum held her by her wrists. She guessed 
she struggled to get away and Baum grabbed heii when she 
was not expecting it (R. 12). He was standing m back of 
her doing nothing and carried her to the dining room and 
put her on her back. Witness testified that Herzog struck 
her, she guessed, just before she was taken into ^he dining 
room, after Herzog had asked her twice if she would get 
out of the house if he would give her two hours; if she was 
going to get out of the house; it w T as just about the time 
she was taken back to the dining room. Atj that time 
16 there was only one bed in the house, and that was in 
the dining room. There were three rooms on the 
first floor and the rooms upstairs were vacant. I'he house 
was empty of furniture since December 16 (R. |13). On 
December 11 Herzog went to Court and got possession of 
the house. She did not know whether officers of the law 
came to take the furniture out as all were in civilian clothes 
(R. 14). Her furniture on the first floor was takefi out and 
the roomer’s furniture on the second floor. She Iwas run¬ 
ning the house as a rooming house and renting unfurnished 
rooms. She put a bed back in on the 20th. After the furni¬ 
ture was taken out she stayed there and slept in the dining 
room on newspapers on the floor until the 20th, when she 
borrowed a bed and took it in and slept on it until 1 the 26th 
(R. 15). On the night of the 20tli two policemen cajme from 
the 8th Precinct and asked what she was doing there. She 
told them she was buying the place and living there. 
Policemen said that they had orders of the 8th Precinct 
that she had broken in the place. The officer- s^id they 
would go back and see what the Captain said about! it. One 
policeman remained and the other officer returned £nd said 
the Captain stated they could not prevent her from being 
there if she was buying the place and they left her there. 
And she stayed there until the 26th. Before the $'6th she 
had law business at the Municipal Court more than one 
time. The business was at the Municipal Court with Mr. 
Herzog, two or three times, more than once. Before that 
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law business she never had anything to say to Mr. Herzog, 
or he to her about the property. The property was sold at 
auction this time we are talking about, on September 24, 
1929; it had been sold before (R. 16-17). (Explanation by 
defendant’s counsel on inquiry by the Court—This was the 
third time it had been sold previously.) Mr. Herzog was 
the holder of the mortgage, September, 1929. When ar¬ 
rested she was taken to the 8th Precinct where they carr-ed 
her to a little room which was not a cell and had no bars 
(R. 18) which was about four p. m. or four thirty. 
17 She remained there until six p. m. She went to the 
police station in a patrol. 

After six o’clock she stayed in the front room until taken 
to the house of detention in an automobile (R. 19) where she 
stayed overnight. Next morning she got up, helped clean 
the place had breakfast and went to the Police Court and 
was tried before Justice Judge Given and released after 
trial. She went back to her house after — released and 
found a lock on the door again and had to get it off. Be¬ 
fore she was arrested she came home one day and found the 
lock on the door changed (R. 20). The lock had not been 
changed. It was on the 20th of December she went to work 
and when she came home at 4 o’clock in the afternoon there 
was a lock on the door. The lock had not been changed 
before that time. She went next door to get something to 
get the lock off and they refused to give her anything. She 
then went around to the back, got an ax and pulled the lock 
off. She just pulled the nails out of it though (R. 21). 
This happened before her arrest and that she was then em¬ 
ployed by Mrs. Spaulding and had been employed since 1927 
and was still employed by her. She stated that when ar¬ 
rested her arm was hurt and she had had trouble with it ever 
since. She then testified that she jumped out of a window 
and Officer Williams jumped out on top of her (R. 22) she 
then stated that she jumped out of the window when Officers 
William- and Baum and Mr. Herzog came in the afternoon 
and were trying to get her out. She stated Herzog hit her 
once or twice and said that they were going to kill her. As 
soon as she got a chance she jumped out of the window and 
hollered. Officer Baum jumped on her and beat her. No 
one was present until she hollered and then a lot of people 
came (R. 23). The crowd contained many of her neighbors. 
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In response to inquiries by the Court the witness testified 
that she was charged with house breaking and destroying 
private property. At the Police Court the judge jappointed 
lawyer Williams to defend her and that she had $, trial (R. 

24). No one was there but herself and iwo police 
18 Officers at the time of the trial. The witness stated 

that Herzog testified she was crazy; that she did not 
know anything; had never seen her, wasn’t dealing with her, 
was dealing with A. McNeill & Company, and th^t she was 
staying in the house and he could not get possession of the 
house. The witness further testified that Herzog, stated he 
did not know what she was -taying there for ancjl that she 
was crazy. The judge dismissed the case and told her she 
could go back and she went back and remained in jthe house 
until February 25,1930, when there were Court proceedings 
and her lawyer did not go down there and the Court ordered 
her to get out and to take her things out. The witness 
stated she was not married and that the offieer$ came in 
(R. 26) and grabbed her and tried to get her out. i That offi¬ 
cers threatened to kill her and if she did not go with them 
that they would take her in the car. She refused unless 
they called the patrol because she thought that it was the 
only sure way of going to the 8th Precinct. She wanted to 
be sure she was under arrest. She stated she felt that she 
would feel more like she was under arrest in a patrol in¬ 
stead of in an automobile. ! 

i 

j 

Cross-examination (R. 27): 

She testified on cross examination that she returned to 
the house on the 20th of December and found a padlock on 
the door which she wanted to break off. The witness failed 
to borrow anything to break the lock off so was forced to use 
her own ax and she pulled the castings off the lockj with the 
axe (R. 28) but did not hurt the door. The witness went 
into the house and stated there was no furniture there. In 
response to the court’s question she testified that £he spent 
the night before in the house and that there was no padlock 
on the door in the morning at ten A. M., when sh£ vrent to 
work. At the time she left for work Mr. Lockwooc^, the real 
estate agent for Mr. Herzog, came (R. 29) and asked her if 
she intended to stay and she answered that she did not know 
and Lockwood went off. When she returned she found the 
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lock on the door. She said that she had no clothes in the 
house but only a nightgown on a nail, and bed clothes 
in the dining room. She testified (R. 30) that Mr. 

19 Herzog had taken all her clothes except the night 
gown and had not given them back (R. 31). In re¬ 
sponse to questions as to cleanliness and the presence of 
bottles and the smell of alcohol, the witness further testified 
that she had a bottle of wood alcohol and a Sterno stove 
that she made coffee on, and the place smelled like wood 
alcohol (R. 32). She testified that she cleaned the house 
every morning and had borrowed a broom and cleaned the 
house on the morning of the 20th (R. 33). She testified 
that the gas was turned off by Mr. Herzog but the elec¬ 
tricity was still on. And the water was turned on in the 
house and that the place was heated by a coal stove, which 
belonged to the house (R. 34). The witness admitted she 
had not placed a deposit with the Gas Company but stated 
that the people upstairs had had the gas turned on (R. 35) 
but that they had moved out; however, she knew Herzog 
turned the gas off because he told her so on the 26th (R. 
36). Witness testified that she was sober at four-thirty on 
the 26th and that she does not drink liquor. When the 
officers and Herzog came in she did not say anything nor 
ask them why they came in, although she was not expecting 
them (R. 37). That Officer Williams did not say anything 
to her in the morning nor was anything said by anybody 
about her getting out. In response to an inquiry by the 
Court the witness testified that at four o’clock she was 
given two hours to get out but in the morning no discussion 
was had about getting out, and Mr. Herzog and Officer Wil¬ 
liams did not ask her to get out. Witness admitted Wil¬ 
liams asked her why she was there and she told him she 
was the owner of the property (R. 38). Asked if she was 
the owner of the property, she answered that she had filed 
a bill of equity asking the court not to let them put her out 
for the place had been auctioned. She further testified that 
she had not paid any rental, that she had no rental agree¬ 
ment, and had been there since 1922 and that she was buy¬ 
ing the place (R. 40). Witness identified Equity case No. 
50,641, between the parties, counsel stating the bill of com¬ 
plaint probably explains some of the things witness 

20 claims also, she identified Equity case No. 52,498 
(R. 38-39) affidavit dated December 12', 1929. Wit- 
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ness testified that she was employed by Mrs. Spaulding in 
December, 1929, and that she told Mrs. Spaulding that Mr. 
Herzog was going to kill her if she did not give him her 
papers. Further stated that she told the officers and Her¬ 
zog that Mrs. Spaulding had the papers but that she knew 
Mrs. Spaulding did not have them (R. 41) that the papers 
were in the closet in the house at the time Officer Williams 
and Herzog were there. The witness then testified!that the 
mailbox man that was out front and the policeman Igrabbed 
her and the mailbox man was Ernest Walters and ; that she 
does not know where he is at the present time. That she 
had Ernest Walters take the mailbox off in order to take it 
to 14th Street to have a lock changed. That Ernest Wal¬ 
ters (R. 42) had come to her house to see her brother and 
she did not know where he lived and that she had hot seen 
her brother since she left the house. Witness testified that 
she only had on her night clothes (R. 43) when she went 
across the street to the house of Mrs. Pierce to ball the 
police and that she came back and stood out in the yard and 
that a number of people were around in the street and 
among them w^ere people (R. 44) she knew and though they 
came up when she hollered she testified she did not ^ay any¬ 
thing to any of them as to what was happening, j Officer 
Williams and Mr. Herzog then walked out of the house but 
Herzog did not say anything to her as he left. Williams 
told her to go into the house (R. 45) and put some j clothes 
on. There was snow on the ground and it was very cold. 
She testified Officer Baum arrested her and she jumped 
out of the front window and he jumped after her and beat 
her out there (R. 47). Witness testified that she did not 
know the names of the Officers but obtained them from the 
record (R. 48). Officer Williams did not strike her but 
Baum struck her in the afternoon (R. 50). In response to 
the question: “Did your brother make any statement that 
he would keep you away from that house?”, the witness 
answered: “Yes. Judge—Mr. Herzog told the 

21 judge I w r as crazy. So he asked my brother if he 
could get me a room and put me in it as loiig as I 
didn’t have anybody to take care of myself—why didn’t he 
do it. Asked if he could. He said, yes; he could do it.” 

I 

Thereupon the following occurred: 

“Q. How much money had you paid on this property? 
You were talking about buying it. How much monby had 
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been paid ? A. I paid $500 on it in 1922 and $35.00 a month 
from that time until- 

The Court: In a colloquy with counsel: “What about 
this Bill in Equity, etc.!” 

Mr. Friedlander: Both cases were dismissed. 

The Court: I don't care about their being dismissed. 

Mr. Friedlander: They were dismissed against Mr. Her¬ 
zog. It was not dismissed against the parties in interest. 
The McNeill suit is still pending. 

The Court: Herzog went around to this property, as I 
understand, with policemen; and this woman w’as asswalted 
and thrown out in the street. That is what I understand. 
I wonder why it was done. (Addressing the Jury:) Let us 
have a recess, ladies and gentlemen, of five minutes. Dur¬ 
ing the separation I must give you this instruction: In all 
these cases that you try you must not discuss the case 
either among yourselves or with anyone or permit anyone 
to discuss it with you. In case anything like that should 
happen, if some one should approach you and try to discuss 
the case with you, report that to the Court. 

Mr. Archer: Don’t talk to anybody, Viania, while you 
are on the witness stand. 

The Witness: No, sir. 

(A short recess was taken.) 

Mr. Friedlander: If the Court please, in reference to a 
statement made by your Honor about certain facts 
22 existing, we would like to ask that a juror be with¬ 
drawn or the jury instructed to disregard the re¬ 
mark. May we read that statement to the Court? 

Mr. Archer: What statement ? 

Mr. Friedlander: I would rather have it read. The par¬ 
ticular statement I refer to was made in the presence of the 
jury—that Mr. Herzog, your Honor understands, went 
around with policemen and they assaulted this woman and 
threw her out, and, I think, other words. 

The Court: I said he went around there, I understood, 
went around with police officers; and she was thrown out 
of the house. Is there anything wrong with that? I want 
to know if there is. The motion will be overruled. I will 
give you an exception. (Addressing the jury:) Under¬ 
stand, ladies and gentlemen, the Court is not taking sides 
in this matter one way or the other. You are all the ex- 


i 


MOSES HEEZOG VS. VTANIA KINCADE. 


17 


elusive judges of fact. With the facts the Court has ab¬ 
solutely nothing to do. It is your responsibility to deter¬ 
mine facts. All this colloquy that I have back and forth 
between these lawyers as to objections and exceptions— 
that is a matter that I must settle with them. And if, un¬ 
fortunately, I might intimate, and you think I ani intimat¬ 
ing, that I have an opinion one way or the other tb-oughout 
the trial, you pay no attention to that. It is your responsi¬ 
bility to determine the facts. I will get along wiith these 
lawyers” (R. 57). j 

When the officers walked into the house on the |26th she 
did not explain anything to them and they said; nothing 
about getting out, they just grabbed her. There was no 
excitement when they walked in and there was no fight¬ 
ing, but the witness jumped out of the window' because 
Herzog struck her several times (R. 58). Officer Baum 
had held her after coming in and grabbbed her and it 
was then that Herzog hit her and told her he wrpuld give 
her two hours to get out; that the blows of Herzog did not 
knock her unconscious and police officers did not say a 
word and neither police officer struck her (R. 59)j but Of¬ 
ficer Baum came into the dining room cursing and! told her 

to sit on a box which she was sitting on. He took 
23 both of her wrists and held them tight as he could. 

Officer Baum told her that if she did not sit there 
they would kill her. Herzog then said he wanted to know 
where the papers were (R. 60). The witness stated she 
told the officers that Mrs. Spaulding had the papers and 
where Mrs. Spaulding lived. That the witness j did not 
jump out of the window until they talked about killing her 
and then she just hollered and a large crowd gatherbd. The 
witness was fully dressed at that time (R. 61). The wit¬ 
ness stated that she refused to get in or go in their car to 
the 8th Precinct, but that she would go with them in the 
patrol (R. 63). The witness testified that in the presence 
of a large crowd the officer took her back to the hpuse and 
that she was in fear of being killed, but she said nothing to 
anyone in the crowd gathered outside, she said nothing 
about being killed (R. 64). She testified that Herzog said 
nothing when they took her in the patrol. 

The witness was then excused. 

3—5823a 
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William P. Gawler was produced as a witness on behalf 
of the plaintiff and having been first duly sworn was ex¬ 
amined and testified in substance as follows: That (R. 65) 
he was a clerk of the Police Court and had produced two 
papers. One of the papers was marked “Plaintiff’s Ex¬ 
hibit #1.” The witness testified that this paper was one 
of the records of the Police Court of the District of Colum¬ 
bia, and was the information in the case of United States 
against Viana Kincade. That (R. 66) said information 
contained the charge of destroying private property and 
was sworn to on the 27th day of December, 193,2, before an 
Assistant District Attorney by the defendant Moses Her¬ 
zog. The information was offered and received in evi¬ 
dence. That the judgment in the case was “not guilty and 
defendant discharged.” 

On cross-examination (R. 67) the witness identified the 
other papers that he had produced and the paper was 
marked “Defendant’s Exhibit #3” which was an informa¬ 
tion of the police court of the District of Columbia in the 
case of D. C. vs. Viana Kincade and was a charge sworn to 
by Officer Baum charging Viana Kincade with dis- 
24 orderly conduct. The (R. 69) witness further testi¬ 
fied that the two cases were tried together and that 
Judge Given entered the judgment in both cases on the 
same day and that both cases resulted in the acquittal of 
the defendant. 

Whereupon witness was excused. 

Whereupon William N. Nedrow was (R. 71) produced as 
a witness on behalf of the plaintiff and having been first 
duly sworn and examined testified in substance as follows: 
That he was an Assistant Clerk in the Municipal Court of 
the District of Columbia and that he had with him certain 
records and proceedings in said cases between Viana Kin¬ 
cade and Moses Herzog. The (R. 73) witness identified a 
landlord and tenant case against Viana Kincade to recover 
possession of premises 2224 12th Street, Northwest, on the 
grounds she was wrongfully in possession, the body of the 
complaint running in the name of W. P. Lockwood. The 
witness further showed that a motion to dismiss was filed 
on the grounds that the complaint was filed by one W. P. 
Lockwood and sworn to by the defendant, Moses Herzog, 
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whereas the complaint should have been sworn to by the 
person making the same. Also that the complaint failed 
to state the ground of complaint or the particular provision 
of the Code section referred to in the complaint, j The wit¬ 
ness further testified that (R. 75) in said cause th^ plaintiff 
submitted to a voluntary non-suit on October 21,1929. The 
witness identified (R. 76) and testified to a second Municipal 
Court case in which the defendant sued the plaintiff for pos¬ 
session of the premises. The suit was filed November 26. 
1929, and on December 9th, the case was (R. 77) disposed of 
by a non-suit after trial. The witness (R. 81) identified a 
third suit which was a suit by Moses Herzog against the 
plaintiff for failure to pay rent and there was an attach¬ 
ment for rent made at the time the suit was filed, j The suit 
was for $120.00 (December 13, 1929) for rent of premises 
No. 2224 12th Street, N. W., on which date the belongings of 
the plaintiff here were attached and later removed!from the 
premises and sold. And that the witness further identified 
and testified to the fact that there was a judgment 
25 entered for (R. 82) Moses Herzog for $8cj.OO, Feb¬ 
ruary 27, 1930, and costs and that the United States 
Marshal sold the (R. 82) goods attached for th^ sum of 
$81.00. 


Note.— Schedule shows that the entire contents of the 
house were removed. The record further showed that 
(R. 83) the two motions were filed to quash the attachment 
and they were overruled and filed on February! 5, 1930. 
Trial was had and there was (R. 84) a verdict for the plain¬ 
tiff for $85.00. 

| 

The witness further testified that the records shewed that 
the Marshal attached and took into his possession t)ie goods 
and chattels of Viana Kincade and that he sold the same 
under judgment of condemnation in said cause (R.|85). 

i 

On cross-examination (R. 88) the witness (R. 90)1 testified 
that $6.10 was received as payment on account! of said 
judgment. The balance of said sale price being used up in 
costs. 

Witness was excused. 


Whereupon (R. 92) Miss Edna O. Spaulding was called 
as a witness for and on behalf of the plaintiff and having 

I 

| 

I 
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been previously sworn and examined and testified in sub¬ 
stance as follows: That she lived at 3021 Q Street, North¬ 
west, and that she had lived there since the summer (R. 93) 
of 1920; that she knew the plaintiff. That the plaintiff had 
worked for the witness since the summer of 1927 and that 
the witness had known her by reputation for at least five 
years, probably nearly ten years. The (R. 99) witness fur¬ 
ther said that the plaintiff worked for her and lived at her 
house for the past two years. The witness says that she 
knew colored people who were friends and neighbors of the 
plaintiff and white people who had employed plaintiff. 
That the witness said that she knew what the plaintiff’s 
reputation for peace and order was. The witness further 
said that she knew people in the neighborhood in which 
plaintiff lived and people with whom she associated and 
that she knew her general reputation for peace and order. 
Also for honesty and integrity and the witness said that 
her reputation was good. In response to the question of 
counsel for the plaintiff as to the plaintiff’s reputation for 
sobriety, the witness stated: “I never heard any 
26 suspicion of anything else, and in two years she has 
lived in my house I have never seen anything that 
even made me think of it.” 

On cross-examination (R. 100) the witness was examined 
about people that she knew and testified that she had known 
friends of the plaintiff who had worked for her but she did 
not know wrhere they lived, and she was unable to say that 
any of them lived in that neighborhood. And further that 
she had never (R. 105) discussed the reputation or character 
or actions of Viana Kincade with anyone other than the 
maid whom witness had employed prior to the witnesses’ 
employment of Viana Kincade, said maid now being dead. 

On redirect examination (R. 106) the witness testified 
that she learned of the event of the arrest of Viana Kincade 
(R. 107) and that on the night of the arrest two policemen 
and Mr. Herzog called at her house about six o ’clock in the 
evening and they came without the plaintiff and asked wit¬ 
ness (R. 108) if witness had the plaintiff’s papers and wit¬ 
ness testified that she told them no. 

On recross-examination the witness testified that she 
could not state who had asked her for the papers and she 
would not definitely say that the defendant had asked her 
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as it might (R. 110) have been the policeman. That she fur¬ 
ther testified that she did not know if it was Mr. Herzog 
or the policeman who had asked her about the papers. The 
witness testified that she could not tell definitely what was 
said by whom, but that Mr. Herzog stated something about 
his affiliation with a Jewish Orphanage and that the impres¬ 
sion she got was that they thought that she should not keep 
anybody in her service who lived as she (meaning tihe plain¬ 
tiff) did, and she told them that she had no belief in any¬ 
thing except her (meaning the plaintiff’s) perfect! respect¬ 
ability. 

The witness was excused. 

Whereupon Miss Margaret C. Carpenter was (R. 112) 
called as a witness for and on behalf of the plaintiff rind hav¬ 
ing been previously sworn was examined and testified in 
substance as follows: That she lived at 3021 Q Street, North¬ 
west, with Mrs. Spaulding, that she had known 6f ViaAia 
Kincade since 1924 and has personally known her 
27 since she came to work for Miss Spaulding about 
1927. And that the plaintiff now lives at tjhe same 
house in a room on the third floor and that the witness says 
she sees her every day if she isn’t out before thej witness 
comes down in the morning. That the plaintiff works in 
other premises, and the witness knows the other people that 
the plaintiff works for, and that the witness did riot know 
anyone in the neighborhood of the house on 12th Street, 
Northwest, who knew the plaintiff. The witness (R. 116) 
testified that her reputation for peace and order w^s good. 
The witness further testified that she knew that h$r repu¬ 
tation for honesty was good. 

After being cross-examined the witness was excused and 
the plaintiff closed her case. 

! 

i 

Whereupon Moses Herzog, the defendant, was called as a 
witness in his own behalf — having been first duly sworn, 
was examined and testified in substance as follows: That his 
name was Moses Herzog, and that he was the owner!of 2224 
12th Street, Northwest, in the District of Columbia (R. 133). 
That on December 20,1929, he saw the condition of the said 
property and that there was nobody living in the house at 
all (R. 134). That the doors and windows were wide open, 
the place was in a terrible condition and there wefe dogs 
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and cats, and everything else in the house (R. 135). There 
were whiskey bottles, alcohol bottles, papers strewn about, 
and trash piled up on the floor, and the place was vacant and 
there was no furniture of any kind in the house. That after 
seeing the condition of the house he communicated with Mr. 
Lockwood, who was the defendant’s real estate agent (R. 
136) by going to his office and after a conversation with' 
Mr. Lockwood both he and Mr. Lockwood went to the house 
and took a lock along with them, and they closed the prop¬ 
erty up (R. 137) by putting a lock on the door. They put a 
padlock on the door with an iron hook and an iron hasp. The 
iron hasp was put on with screws in the wall (R. 138). The 
witness testified that he and Mr. Lockwood fastened up the 
house as best they could and that the sink was miss- 
28 ing from the house, but they found it in the woodshed. 

They nailed up the windows and in general closed up 
the house. A week later the witness testified he passed the 
house again and it looked as if it had been opened up and 
he saw that the windows were open again, and the padlock 
that had been put on the door was (R. 139) smashed and a 
great big axe was setting beside the lock in the vestibule. 
The witness testified he did not go inside but stood outside 
and looked in. The witness fixed the date as the 26th of De¬ 
cember, and he testified that he could not see who was in 
the house as it was very dark inside and the forms inside 
were in the back room (R. 140). The witness went to the 
police station and spoke to Captain Doyle. That Captain 
Doyle is now dead (R. 141). After the conversation with 
Captain Doyle a policeman went to the house and the wit¬ 
ness followed after him. The witness did not go inside but 
remained outside; but he did hear voices and the policeman 
went in the house, but the witness did not say anything to 
the policeman (R. 142). “The witness supposed that the 
officer was under orders from Captain Doyle and the witness 
told Captain Doyle he did not know what was the matter 
with his house.” The witness testified that he looked in 
and saw the police officer and what appeared to be a couple 
of men in the house. The witness testified that the police 
officer came out of the house. And the witness thought that 
the plaintiff was inside, he did not know who was in there, 
and from the conversation that occurred between the police 
officer and himself he came back to the house on the same 
date late in the afternoon. When he returned he heard the 
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policeman in the house and that there was a great deal of 
loud argument and a woman started to fight the policeman 
and she hollered “murder” (R. 144), and she holl^ered real 
loud and a crowd gathered outside and this woman kept 
hollering. The witness testified that he could hear the po¬ 
liceman admonishing the (R. 145) woman to keep quiet and 
threatened her with arrest if she did not. The witness saw 
this woman strike the policeman, but did npt see the 
29 officer strike her. 

That the woman jumped out the front wifidow and 
a policeman came out after her and seized her. He! could see 
it was the plaintiff. The plaintiff continued to holler and 
raised a terrible disturbance in the neighborhood. ! The wit¬ 
ness testified that the woman looked like she had taken a 
drink or two and the house smelled like a cheap bar room. 
The witness testified he did not see the officer beait her (R. 
146). He did see the officer take plaintiff to the police sta¬ 
tion in the patrol, but he did not hear any conversation be¬ 
tween the two officers and the plaintiff. That thej two offi¬ 
cers ’ names were Williams and Baum. The withess next 
saw these officers at the Precinct some time later m the day. 
That the witness went to the Precinct (R. 147) bdcause he 
had heard the plaintiff holler about some papers that 
proved she was the owner of the house. When the witness 
was asked what was his purpose for going there, he stated 
that the plaintiff hollered and said she had some papers 
with her lady that she worked for in Georgetown, and wit¬ 
ness was wondering what kind of papers they were. And 
so the witness went with Mr. Baum and Mr. Williams to 
Mrs. Spalding’s house, where the plaintiff had ^aid her 
papers were kept, and the plaintiff had said that Mrs» 
Spalding had them. That he made no statement ^t all at 
that house, but the police officer did the talking. That he 
never struck the plaintiff. In response to the Court’s in¬ 
quiry, the witness testified that he had complained i to Cap¬ 
tain Doyle that somebody was in his house. That was 
originally in the morning, and that the officer wei^t to in¬ 
vestigate and that Captain Doyle had said ‘ 4 that hte would 
attend to it. That he was going to investigate it. That 
when locks were broken he had to do something about it.” 
And the witness never said anything at all to the policeman 

(R. 149). | 

l ' 
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j 
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On cross examination, the witness testified that he 
did not know who it was in the house when he first went 
to the Precinct on the morning of December 26th, although 
he may have had a slight suspicion. That it was the 
30 plaintiff, he thought it might be the plaintiff, but did 
not know (R. 150). The question was asked the wit¬ 
ness whether or not he told Captain Doyle that he had had 
two or three law suits with her about the possession of that 
property (R. 151). 

Objection was made to the question and overruled, and 
an exception noted. The Court did not hear counsel for the 
defendant on the objection. Defendant’s counsel did state, 
however, that the objection w’as based partly on the fact 
that there wasn’t any law suit pending as the papers 
showed. The witness answered the question by saying 
that he did not tell Captain Doyle (R. 151). (The following 
took place:) 

Q. Why didn’t you? 

Mr. Friedlander: I object, if the Court please. 

The Court: Overruled, with an exception. 

Mr. Friedlander: Can I be heard on that (R. 152) ? 

The Court: I hhve given you an exception. That is all I 
can give. 

Mr. Friedlander: I think if the Court will hear me per¬ 
haps the ruling might be different. The question, ‘‘Why 
didn’t you tell him?” is certainly an improper one. 

The Court: A very difficult one on cross-examination at 
times: Let him answer if he can (R. 152). 

The witness answered the question but stated that he only 
went to the police station to inform Captain Doyle that there 
was somebody in his house, and to find out if he could who 
had broken the lock off. The Court interposed the question 
that when the witness told Captain Doyle didn’t Captain 
Doyle ask him (R. 153) “Do you suspect anybody?” that the 
witness replied to the Court’s question that he couldn’t re¬ 
member whether or not he had been asked that question by 
Captain Doyle, but he did remember that Captain Doyle 
asked him where the lock was and he had told him. That 
the officer went out in a car of his own and that the witness 
followed in his car. And that the policeman went inside but 
he stayed outside. That it was about 11:00 in the morning. 
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That the witness heard the policeman arguing in i the house 
and heard the plaintiff say that she had no right in 

31 there and that she would be out by 4:00 o’clock (R. 
154). The witness testified that he went from there 

to his office and remained until about 4:00 p. m4 when he 
returned to the house (R. 155). And that he returned to the 
house to see what was going on as he was very much inter¬ 
ested owning the property and having it broken' into like 
that and he wanted to see what had happened (R. 156). 
The witness said he knew that no burglars were there and 
at 4:00 o ’clock he knew that the party in the housb was the 
plaintiff. That he did not tell the police officer about the 
litigation (R. 157). The witness testified that tljere were 
four or five cats in the house and that in the morning he 
could see two or three men in the house, but it jvas very 

dark and that the witness did not tell the officer lie was in 

1 

legal dispute with the plaintiff and had been unsuccessful 
in two suits for possession, and that the house was vacant 
because he had attached her furniture and set iit on the 
street (R. 157-158). That he did not change thq lock on 
the door but put a new lock on the door (R. 159) and that 
occurred on December 20, 1929. The witness stated that he 
had signed a paper in the police Court on the 27th day of 
December, 1929, and in said paper set forth that the plain¬ 
tiff had destroyed his lock (R. 160). And that he kjnew that 
she had because she admitted that she had. The witness 
testified the reason why the plaintiff was not arrested in the 
morning was because the officer had gone there to; investi¬ 
gate and because she had promised to get out, and Ithe rea¬ 
son that he had stated that she destroyed his property was 
because she had destroyed his property and what was 
stated in the information was true. She not only (R. 161) 
destroyed the lock on the door but she chopped the door 
jam-. That when the plaintiff jumped out the window she 
was fully dressed (R. 162). Witness testified that hb did not 
think there was any snow on the ground and didn’t re¬ 
member whether it had been snowing. And the jwitness 
testified that in December he had filed a suit in the jMunici- 
pal Court to get possession of the premises (R. 164) 

32 but that the woman had not been buying the property 
nor was she buying it (R. 165). And that he did not 

hold a mortgage on the property but owned the property 

4—5823a i 
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and that he had gotten the property in September, 1929, on 
the foreclosure sale from a man named McNeill. 

The witness further testified that he had deeded the 
property back to the plaintiff over a year ago, and that he 
had been forced to foreclose after that and then had dealt 
with a man named McNeill, and had deeded the property 
to him and that the plaintiff would never make any pay¬ 
ments although she was collecting money from her boarders 
and that she never paid him $500.00 at all, and that he was 
forced to keep the property up and to pay the taxes and 
that the plaintiff would never pay one cent on the house. 
And that the defendant had had a couple of law suits in the 
Municipal Court for possession and was unfortunate in not 
getting possession and that he had instituted a suit for rent 
and had recovered a judgment (R. 166) and that the Mar¬ 
shal attached her furniture and sold it and after that the 
house was vacant. That the witness was not present when 
the Marshal took the furniture out and that on the 20th of 
the month there was nothing in it except newspapers and 
refuse; and to protect the fixtures and other equipment in 
the house he locked it up. That the (R. 168) police officer 
went ther’e in civilian clothes and that witness did not 
recognize Viania Kincade until she had jumped out the 
window, and there was a struggle and that resulted in the 
plaintiff’s being arrested (R. 169). And the witness testi¬ 
fied that when he went to the police Court he did what the 
police told him to do. And that he did not tell any of the 
people in the police court about the dispute between himself 
and the plaintiff. In response to the inquiry of the Court, 
the witness testified that he did not see the plaintiff go 
across the street in her night clothes and come back. And 
that he did not see any other police except Williams and 
Baum at the house (R. 170). 

On redirect examination, the witness was shown 
33 plaintiff’s Exhibit One, which was the information 
for destroying private property and after the wit¬ 
ness examined it he testified that although his name was on 
the paper, his signature was not on it and that he had not 
signed that paper. That on December 27, 1929, the paper 
was issued (R. 171), but he did not remember swearing to 
anything on that date. That the witness recalled talking to 
a policeman about the matter, but he did not remember dis¬ 
cussing it with the District Attorney, but he believes he 
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went to a couple of places but could not remember seeing 
Officer Baum make any oath to any papers. Thkt the wit¬ 
ness did not know what office he had come to, but that he 
had gone with the policeman and he thought that he signed 
something but he did not remember. But the witness again 
testified that he did not sign that paper. 

I 

Witness excused (R. 174). 

! 

i 

_ i 

Whereupon William P. Lockwood was called as a witness 
for and on behalf of the defendant and having been first 
duly sworn was examined and testified in substance as fol¬ 
lows: That he was a real estate broker and th^t he col¬ 
lected rents for the property known as 2224 12th Street, 
Northwest, in the City of Washington, District pf Colum¬ 
bia. That in September, 1929, (R. 175) he saw thp plaintiff 
at that property and conversed with her in reference to the 
obtaining of a lease or (R. 176) rental agreement from her 
for the defendant, that she agreed to give such an agree¬ 
ment but never did so. That he did not see the plaintiff on 
the premises during the month of December, 192$, but that 
he had made (R. 177) two or possibly three visits to the 
premises prior to the month of December, 1929. That on 
the 20th day of December, 1929, he went to thej premises 
with Mr. Herzog at about 10:00 o’clock in the; morning 
(R. 178) and that the front door was unlocked! standing 
ajar and all the windows were open and that thefe was no 
furniture of any description on the premises. The witness 
further testified that there were (R. 179) no signs of occupa¬ 
tion in the house by any one, there were no clothes in the 
place, no bed in the house, (R. 180) only an;old stove 
34 and there was no heat coming from the stove and 
there was no fire in the stove, and that in tl(.e back of 
the house the windows and doors were opened and there 
were (R. 181) a couple of cats roaming about the house 
which was very much littered up. The sink was put in the 
shed. The witness further testified that at Mr. Herzog’s 
directions he put a pad-lock on the front door and nailed 
up the back windows and back door (R. 182). The witness 
in response to the Court’s question answered that he went 
to the hardware store in the neighborhood and bpught the 
lock and nails and that although he had taken a pad-lock 
with him he did not use that particular pad-lock and fur¬ 
ther that the reason that he took the pad-lock with him was 
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that Mr. Herzog had already informed him of the condition 
of the house (R. 183). 

On cross-examination the witness testified that he knew 
that there was such a person as the plaintiff and that she 
had occupied the premises and that he made no inquiries 
as to where the plaintiff vras on the 20th day of December. 
The witness further testified that there were all kinds of 
rubbish on the premises. 

The witness was excused (R. 183). 

John C. Baum was called as a witness for and on behalf 
of the defendant — having been first duly sworn was exam¬ 
ined and testified in substance as follows: (R. 184) That he 
was a member of the Metropolitan Police force and that on 
the 26th day of December, 1929, he arrested the plaintiff. 
The Captain of the Precinct sent him to the premises of 
2224 12th Street, Northwest, and he found the door partly 
(R. 185) open and as soon as he went in the house the plain¬ 
tiff screamed and hollered and when he tried to quiet her she 
continued to scream and holler and she hollered “Murder ’’ 
and “Police”. That she ran to the front of the house and 
jumped out of the window and that he followed her out of 
the house and seized her and then Officer Williams went 
and called the wagon, that he made the arrest in the front 
yard for disorderly conduct and that he made the arrest as 
a policeman of the District of Columbia in his official 
35 capacity and not at the direction of Mr. Herzog. 

The (R. 186) officer testified that he went to the 
house between four and five o’clock in the afternoon and 
that he had never seen the plaintiff before that day and 
that he had never talked to her prior to that day and that 
the first time he had ever seen the plaintiff was when he 
went to the house that afternoon. 

On cross-examination (R. 187) the witness said that he 
had seen Mr. Herzog in front of the precinct before he 
went to that house, that he could not testify whether or not 
he spoke to Mr. Herzog then but the witness did state that 
Mr. Herzog had followed them to the house and stood in 
front of the house and the witness stated that the plaintiff 
jumped out the window and screamed on the sidewalk and 
that was the disorder that she was arrested for and the 
witness added that she cursed them and raised “cain” 
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(R. 188) both inside and outside, that the officer did not 
arrest her until she jumped outside the window and 
screamed while outside, that there was no snow on the 
ground and that the plaintiff was fully dressed. 

On redirect examination the witness testified that he 
thought that the plaintiff was drunk from the way she was 
acting. In response to questions by the court the witness 
testified that the lock was broken and lying inside the door. 
That the witness had been told about the lock being broken 
before he went to the house (R. 189). That the witness 
merely asked the plaintiff what she was doing and she did 
not talk. That the witness did not talk to Mr. Herzog 
about the broken lock until after the arrest had been made. 
That Captain Doyle had instructed the witness wnat to do. 
And the witness further said that Mr. Herzog drove his own 
car to the house. 


And the witness was excused (R. 190). 


Whereupon Robert A. Williams was called as a witness 
for and on behalf of the defendant and having been first 
duly sworn was examined and testified in substance as 
follows: That his name was Robert A. Williams and that 
he was member of the police force on the 26th d^y of De¬ 
cember, 1929, and that on that date he went to the premises 
2224 12th Street N. W., at Captain Doyleinstruc- 
36 tions. That he first visited the premises about 10:45 
A. M. on that day. The witness in response to the 
question of what was the purpose of his visit Answered 
that Mr. Herzog had (R. 191) made a complaint} and the 
court thereupon interrogated the witness and elipited the 
following answers that he went down there and went into 
the house. Direct examination was resumed andj the wit¬ 
ness testified in substance that the front door was ppen and 
the witness saw two or three colored men run out the back 
as he came in and they climbed over the fence in the rear. 
The plaintiff was sitting on a box in front of the stove in 
the kitchen and he showed her his badge and asked her 
what she was doing there. She refused to talk. She 
seemed to be either doped, drunk or in a dazed condition. 
While the witness was attempting to get information as 
to why she was there a colored man came in the front door 
and said “Mr. Williams, that is my sister; do not lock 
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her up” (R. 192). The witness testified that he did not 
know this man but the man apparently knew him and 
after some talk the colored man promised that if the wit¬ 
ness would not lock her up he w’ould get her out in two 
hours (R. 193). So the witness left, went back to the sta¬ 
tion and met Mr. Herzog. Captain Doyle told the witness 
that Herzog was the owner of the premises. Witness ex¬ 
plained what had happened and told Mr. Herzog to be back 
at the station at 4:00 o’clock as he was going back to the 
house at that time and Herzog could lock the premises up. 
At 4:00 o’clock Officer Baum and the witness at Captain 
Doyle’s directions went to the premises again and the plain¬ 
tiff was still sitting in the kitchen. As Officer Baum and 
the witness walked in the plaintiff screamed and hollered, 
cursed the witness and ran to the front of the house and 
jumped out the window. Officer Baum went out front and 
brought her back in. The witness telephoned to the precinct 
for the patrol wagon. The witness and Officer Baum took 
the plaintiff to the 8th Precinct and she then talked (R. 

194). She claimed it was her house. At that time 
37 there were no charges preferred against her and 
so witness went to the home of a woman who lived 
on Q Street and whom the plaintiff said had the deed show¬ 
ing the plaintiff’s ownership of the property. The witness 
spoke to the lady referred to by the plaintiff and this lady 
(Mrs. Spalding) stated that she did not have any papers 
belonging to the plaintiff. The witness thereupon went back 
to the Precinct and charged the plaintiff with house break¬ 
ing and Officer Baum charged her with disorderly conduct 
(R. 195). The witness further testified he summoned Mr. 
Herzog down to Police Court as the owner of the lock. But 
the witness was not permitted to testify in court and Judge 
Given (R. 196) dismissed the case. 

The witness was interrogated in reference to Judge 
Given’s statement at the time he dismissed the case, ob¬ 
jection was made and sustained, and an exception noted. 

The witness testified that Officer Baum never struck the 
plaintiff nor mishandled her in any way but that the plain¬ 
tiff did strike (R. 197) Officer Baum several times and the 
witness further testified that Mr. Herzog did not go into 
the house in the afternoon of December 26th, but stayed 
outside. 
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On cross-examination the witness testified tl^at he did 
not know the plaintiff personally before that day nor did 
he know that she was an occupant of that house! (R. 198). 
That he had never seen the defendant before thait day and 
the first time he saw Herzog was about 11:15 A. M. in the 
morning at the station house and that was after the wit¬ 
ness had been to the house and returned. That tljie witness 
testified that he talked to the plaintiff’s brother in her 
presence about her getting out in two (R. 199) Jiours and 
that he went there to investigate a charge of hopse break¬ 
ing, that the witness took Mr. Herzog up to the “lady’s” 
house to inquire about the paper and he did that for the 
reason that the plaintiff claimed the papers wjere there 
(R. 200). That Captain Doyle, out of the presence of Mr. 
Herzog, informed him that the house had been broken into. 
That Mr. Herzog never informed the witness t^iat there 
was any litigation over the premises. 


38 On redirect examination the court permitted the 
defendant’s attorney to inquire as to a matter which 
should have been inquired into on direct examination in 
response to that inquiry the witness stated that h^ arrested 
Viana Kincade in his official (R. 201) capacity as a mem¬ 
ber of the Police Department and not at the direction of 
Mr. Herzog. Witness testified Herzog did not tell him he 
had trouble with a tenant, just said that the house had been 
broken into (R. 200-201) and did not speak of any litiga¬ 
tion (R. 202). | 

On recross-examination the witness testifies! that he 
couldn’t say Mr. Herzog was never in company with Viana 
Kincade and himself and that the witness exclusively ex- 
amined the plaintiff and talked to her and that the first 
time she talked about eh c -ase was in a room at the 8th 
Precinct and at that time no charge had been preferred 
against her. The witness testified that the reason he did 
not prefer the charge was that first he decided to check the 
story told by the plaintiff. 

On recross-examination the witness testified (R. 205) 
that he was thirty-nine years of age and that he had been 
a detective for five years. 


The witness was excused. 

i 

Whereupon Harry H. Jones (R. 205) was called as a 
witness for and on behalf of the defendant and having 


i 
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been first duly sworn was examined and testified in sub¬ 
stance as follows that he was employed by the Recorder of 
Deeds of the District of Columbia and that lie produced 
deeds and papers under a subpoena duces tecum. 

The following records were produced and offered and 

received in evidence: A deed (R. 206) made the 16th day 

of July from Vianet, Kincade to Moses Herzog conveying 

the property in question. It was a warranty deed. It was 

recorded July 19, 1927 (Defendant’s Exhibit #4). A deed 

dated October 4, 1927, by Moses Herzog to Viana Kincade 

for the same property (Defendant’s Exhibit #5) (R. 207). 

A deed of trust dated the 4th day of October, 1927 given by 

Viana Kincade to Henrietta Glasser and Mvron Glasser to 

* 

secure the payment of Twenty-one hundred ($2,100.00) dol¬ 
lars to be paid off at the rate of Thirty-five ($35.00) dol¬ 
lars per month. (Defendant’s Exhibit #6.) Trus- 
39 tees deed from Henrietta Glasser (R. 215) and My¬ 
ron Glasser to Moses Herzog dated April 16, 1928, 
and recorded the same date. (Defendant’s Exhibit #6.) 
Deed from defendant Herzog to John C. McNeil deed on 
June 11, 1928, and recorded June 28, 1928. (Exhibit #9.) 
(R. 216) Also deed of trust from John C. McNeil to My¬ 
ron Glasser and Henrietta Glasser, trustees to secure de¬ 
fendant Herzog the sum of Twelve hundred ($1,200.00) 
dollars dated June 11, 1928, and recorded June 11, 1928. 
(Exhibit #10.) (R. 218) A deed from Myron Glasser 

and Henrietta Glasser, trustees to Moses Herzog, trustees 
deed of conveyance of the property in question dated Sep¬ 
tember 24, 1929. (Defendant’s Exhibit #7.) The de¬ 
fendant then offered in evidence what had been known as 
defendant’s Exhibit #3 (R. 221) which was the police court 
information on disorderly conduct. It was admitted in 
evidence, sworn to by Officer Baum, naming plaintiff as de¬ 
fendant and charging her with disorderly conduct. (R. 
222) By stipulation it was agreed that the following sum¬ 
mary would be admitted in evidence in lieu of the file of 
two Equity suits in the Supreme Court of the District of 
Columbia: That on the 13th day of December, 1929, a bill 
of complaint was filed in the Equity Branch of the Su¬ 
preme Court of the District of Columbia, by Viana Kincade 
against Moses Herzog, John C. McNeil and A. McNeil and 
Company. The bill of complaint was headed “A Bill of 
Complaint to Set Aside Deed and Injunction.” The case 
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was dismissed on the 13th day of March, 1931, pn motion 
of the plaintiff. On March 16, 1931, a second bill of com¬ 
plaint to set aside conveyance, etc., and for an accounting 
was filed by Viana Kincade against A. McNeil and Com¬ 
pany, John C. McNeil and Moses Herzog. This bill of 
complaint was dismissed as to Moses Herzog by! order of 
Jesse C. Adkins, Justice, April 27,1931, on the grbund that 
it did not state a cause of action against Moses Hefzog. 

Whereupon the witness was excused. Testimony was 
concluded. (R. 224) 

I 

After the conclusion of the testimony, cojinsel for 
40 the defendant made a motion for a directed verdict 
on the first count of the declaration. The cpurt sus¬ 
tained the motion and stated: 

i 

i 

i 

The Court: I will give you an opportunity to dismiss that 
and take a non-suit. I do not think that you have made out 
a case of false arrest. 

Mr. Archer: That opportunity will obtain until we fin¬ 
ish the discussion, won’t it, your Honor, 

The Court: I have made up my mind about that.j I made 
that suggestion myself. It seems this policemap had a 
right to arrest this woman. 

Counsel for the defendant then made a motion tor a di¬ 
rected verdict on the second count of the declaration on the 
grounds that the plaintiff failed to adduce any evidence to 
prove that the defendant procured the arrest of the plain¬ 
tiff and because the plaintiff failed to produce any evidence 
to show want of probable cause on the part of the; defend¬ 
ant. The Court (R. 239) on its own motion, suggested 
amending the second count of the plaintiff’s declaration by 
inte-lineation by inserting after the word “and” in ^he fifth 
line from the bottom of the second page “Falsely, Mali¬ 
ciously, and without any reasonable or probable cause,” 
which amendment counsel for the plaintiff accepted and 
such count was so amended. The Court (R. 240) overruled 
the defendant’s motion for a directed verdict on thp second 
count of the declaration and allowed him an exception. The 
plaintiff then offered, among others, the following prayers: 

5—5823<z I 
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“Defendant’s Prayer Number One. 

The Court instructs the Jury that if you find from the 
evidence in the case that the police officer made the arrest 
of his own volition and in his official capacity, and not as 
the mere agent of the defendant, then your verdict must 
be for the defendant.” 

“Defendant’s Prayer Number Four. 

The Court instructs the Jury that the plaintiff, Viana 
Kincade, must prove affirmatively that the defendant 
41 had no sufficient reason to believe the plaintiff guilty 
and that she was not in fact guilty. And if the jury 
does not find from all the evidence in the case that these 
facts have been established they must return a verdict for 
the defendant.” 

The Court refused the defendant’s prayer Number One, 
and prayer Number Four, and granted counsel for the de¬ 
fendant exceptions to refusal of each of the above prayers. 
Counsel for the defendant then made the following motion 
(R. 240): 

“Mr. Friedlander: Could I make this point at this time, so 
there will not be any difficulty later on the question of the 
charge of false arrest in the declaration. Will the Court 
(R. 241) charge the Jury that there is no evidence to sus¬ 
tain that ? 

i 

The Court: No. I think after all, these facts connect with 
the whole situation there. I am not dealing with a case of 
false arrest, but the whole picture, the things that took place 
around there is proper for the jury to consider. I think on 
the ground of want of probable cause it is and on the ground 
of malice.” 

Counsel for the defendant noted an exception to the 
Court’s refusing to so charge the jury. 

Charge to the Jury. 

The Court (Justice Luhring): Ladies and gentlemen of 
the jury, this is an action by Viania Kincade, the •plaintiff, 
generally known as an action for malicious prosecution, 
wherein she seeks to recover from the defendant, Moses Her- 
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zog, damages in the sum of $25,000. Viana Kincpde, in her 
declaration, charges that on the 26th day of December, 1926, 
she was, and still is, a good, true, honest and faithful citizen 
of the United States and a resident of the District of Co¬ 
lumbia, and as such has always behaved and conducted her¬ 
self in a lawful manner, and has never been guilty of or 
suspected to be guilty of any crime and had deservedly ob¬ 
tained and acquired the good opinion of all her Neighbors. 
She charges that on this day, that is, the 26th ctav of De¬ 
cember, 1929, the defendant, Herzog, caused her to 
42 be arrested at her home falsely and maliciously and 
without any reasonable or probable cause land to be 
imprisoned at No. 8 Police Station in the House |of Deten¬ 
tion, and charged her with having committed a Certain of¬ 
fense punishable by law, that is, destroying private prop¬ 
erty, that upon this charge the defendant falsely and mali¬ 
ciously and without probably cause, caused her | to be ar¬ 
raigned and tried in the Police Court of the District of Co¬ 
lumbia on the 27th of December, 1929, and that sh^ was then 
and there duly acquitted of said charge and discharged. 
She claims that by reason of the wrongs and injuries com¬ 
mitted by the defendant she has been and is greatly injured 
in her credit and reputation and brought into public scan¬ 
dal, infamy and disgrace with and amongst her neighbors 
and other good and worthy citizens, and that she has suf¬ 
fered great anxiety and humiliation. 

The defendant for his plea to this declaration denies that 
he instigated any criminal action against the plaintiff in 
any manner and form, and further denies that apy action 
was instigated against her without probably cause. The 
defendant further alleges that he did not exercise any malice 
in any manner concerning the plaintiff. I will nowj read you 
the prayer that I have granted at the request of the de¬ 
fendant, No. 2: 

0 i 

“The Court instructs the jury that the plaintiff, Viania 
Kincade, must prove by a fair preponderance of pll of the 
evidence in the case that the defendant maliciously insti¬ 
gated or instituted a criminal charge of destroying private 
property against the plaintiff without probable capse. And 
the Court further instructs the jury that the plaiptiff must 
affirmatively prove malice and want of probable I cause in 
order to recover.” 


i 

i 
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Now, by preponderance of evidence is not merely meant 
the mere greater number of witnesses upon the one side or 
the other, but that evidence which is most convincing and 
satisfactory to the minds of the jurors. In determin- 
43 ing upon which side the preponderance of the evi¬ 
dence is, the jury may take into consideration the 
opportunities of the several witnesses for seeing and 
knowing the things about which they testified; their con¬ 
duct and demeanor while testifying; their interests, if any, 
or want of interest, if any, in the result of the suit, and the 
probability or improbability of the truth of their several 
statements, in view of all the other evidence and other facts 
and circumstances appearing upon the trial; and from these 
and from all the facts and circumstances you will determine 
the weight to be given to their testimony. 

Now, it is your sole and exclusive function and duty as 
it is your responsibility to determine the facts that have 
been established by the evidence, and it is especially your 
province to determine the credibility of the witnesses and 
the weight to be given to their tstimony. 

It is your duty to follow the law as given.to you by the 
Court in these instructions. 

You are instructed that you must decide the case without 
being influenced by any feeling of sympathy or prejudice 
either for or against the plaintiff or the defendant. It is your 
duty to determine the issue here fairly and impartially and 
according to the law and the evidence. 

The Court instructs the jury that, in order for the plain¬ 
tiff to recover for malicious prosecution in this case, you 
must believe, from a preponderance of the evidence, that 
the defendant set on foot or instigated the prosecution of 
the plaintiff, that the said prosecution has ended favorably 
to the plaintiff, that it was without probable cause, and that 
it was malicious. Malice, as used in this instruction, means 
any unlawful act! which is done willfully and purposely to 
the injury of another and may be inferred from the want 
of probable cause, if the circumstances will warrant the 
implication; but the existence of malice may be repelled by 
the circumstances, though there was not good ground 
44 for the prosecution, and in such cases the action will 
not lie. 

You are instructed that if you should find from the 
evidence under this instruction respecting the law of malice, 


MOSES HERZOG VS. VIANIA KINCADE. 


that the prosecution complained of was not malicious then 
the plaintiff would not be entitled to recover. If, I however, 
you should find that the said prosecution was malicious, 
then another question arises, was the prosecution instituted 
without probable cause? Notwithstanding you should find 
the prosecution was malicious, it is still further incumbent 
upon the plaintiff to show by a preponderance of the evi¬ 
dence that the prosecution was without probable cause. 
Neither proof of malice on the part of the defendant, as I 
have defined it, nor a determination of a prosecution in 
favor of the plaintiff, is sufficient evidence of the want of 
probable cause. It is necessary to negative the j existence 
of probable cause at the time of the institution of the prose¬ 
cution, by some affirmative evidence. The plaintiff must 
make some proof that there was no reasonable ground for 
the complaint made by the defendant before the Police 
Court, and that it was made without any probable cause 
to support or sustain it or to induce a candid belief in it. 
However, malice may have been the motive of the defend¬ 
ant towards the plaintiff, he is protected by the ijaw, if, at 
the time he prosecuted plaintiff, he had probable cause for 
so doing. The rule of law, which protects a party for in¬ 
stituting a criminal prosecution when there is j probable 
cause for it, proceeds upon principles of policy, conveni¬ 
ence and justice. It is not sufficient to entitle Ijhe plain¬ 
tiff to recover that the jury should believe that | she was, 
in fact, not guilty of offense of destroying private prop¬ 
erty, and was wrongfully arrested and prosecuted ;| it is also 
incumbent upon her to satisfy the jury by a preponderance 
of proof that in the prosecution of this charge thte defend¬ 
ant acted without probable cause, and was actuated by im¬ 
proper and malicious motives. 

Defendant’s Prayer No. 3. 


45 “ The Court instructs the jury that the mere ac¬ 

quittal in a criminal prosecution is not, prlma facie 
evidence, in an action for malicious prosecution, arising 
out of said prosecution, of want of probable cau^e for in¬ 
stigating the prosecution, and standing alone, is insuffi¬ 
cient to sustain a holding of want of probable cau^e, and if 
the jury find such to be the fact from all the evidence then 
your verdict must be for the defendant.” 
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You are instructed that the question of probable cause 
does not depend upon the question whether or not the per¬ 
son so prosecuted was actually guilty of the crime, but 
whether or not an ordinarily prudent and careful man, 
under the facts as they appeared to him, in the exercise 
of reasonable care to ascertain the facts, and from the 
knowledge or honest belief of the facts then had, would be 
justified in the honest belief that a crime had been com¬ 
mitted, and the person accused was guilty of such crime. 
The jury are instructed that if they find for the plaintiff 
their verdict must be for such damages as will reasonably 
compensate her for any injury which she may have suf¬ 
fered by reason of the acts complained of within the terms 
of the declaration, not exceeding the amount claimed by the 
plaintiff. 

In determining the amount of damages you will award, 
you may take into consideration the plaintiff’s anxiety of 
mind and humiliation, if any, suffered by her and directly 
caused by being charged with and prosecuted for the of¬ 
fense of destroying private property, together with all the 
other facts and circumstances you may find to be estab¬ 
lished by the evidence. 

And counsel thereupon argued the cause to the jury and 
the Court (charged the Jury) and submitted the cause to 
the Jury. The foregoing is the substance of all of the testi¬ 
mony bearing upon the exceptions herein reserved on be¬ 
half of defendant. And thereupon, and as all of said excep¬ 
tions were duly noted and allowed as aforesaid and duly 
entered upon the minutes of the Court, before the 
46 Jury retired to consideration of its verdict, and be¬ 
cause the matters and things hereinbefore recited 
are not matters of record, in order to make the same a part 
of the record herein, which is hereby ordered, so that the 
defendant may have his case reviewed on appeal, which 
defendant, by his attorneys, moves the Court to sign and 
seal this, his bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had been 
separately signed and sealed, which motion is granted by 
the Court; and thereupon the defendant tenders this, his 
bill of exceptions, and requests the court to sign and seal 
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the same, which is accordingly done, now for 
18th day of October, 1932. 


jthen this 


0. R. LTJHRING, [seal.] 

Justice. 


Approved. 


9 9 


Attorneys for Defendant . 
SANFORD & HAPP, 

JAMES B. ARCHER, 

Attorneys for Plaintiff. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5823. Moses Herzog, Appellant, vs. Viania jKincade. 
Court of Appeals, District of Columbia. Filed j Oct. 24, 
1932. Henry W. Hodges, Clerk. 



i 

• j 

i 

(2692) j 


i 

j 

i 

i 

i 

I 

i 

i 

i 


i 

I 


i 


i 

j 

i 

i 

i 


i 

i 

i 


i 

i 














MM 




IN THE 


Court of gppcols, ©(strict of Columbia 

OCTOBER TERM, 1932 


No. 5823 


I 

i 

i 


Moses Herzog, Appellant 
vs. 

VlANIA KlNCADE 


BRIEF FOR APPELLANT 


I 

i 


i 

i 

i 

i 


! 

i 

i 


| 

i 


I 


i 

l 


DISPOSITION OF CASE 

This is the defendant’s appeal from a judgment rend- 
dered by the Supreme Court of the District of Colum¬ 
bia sitting as a Law Court, on the verdict rendered by 
the Jury in favor of the plaintiff in the sum <pf 
$ 1 , 000.00 

* I 

STATEMENT OF FACTS 

I 

The defendant, who was the owner of the property 
2224 12th Street, Northwest, Washington, D. C., on about 
December 20, 1929, observed that this property was 
vacant, that the doors and windows were wide open arid 
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that there was no furniture of any kind in the house, 
and that trash was piled up on the floor of the premises 
(R. 135). After observing these conditions of the prem¬ 
ises he communicated with his real estate agent, who 
went with the defendant to the premises and closed the 
property by putting a padlock on the door, nailing up 
the windows, and, in general, closing the house (R. 138). 
Upon passing the premises about a week later, the de¬ 
fendant observed that the windows were wide open, that 
the padlock had been taken off the door and destroyed, 
and that a large axe was lying beside the lock in the 
vestibule (R. 139). He reported the condition to Cap¬ 
tain Doyle of the Police Department, who sent a Police 
Officer to the premises to investigate the above condi¬ 
tions. The defendant later went to the premises but did 
not go inside nor did he say anything to the Police Offi¬ 
cer. The defendant returned to the premises late in the 
afternoon of the same day, and heard a loud argument 
and observed a woman striking the Policeman, heard her 
yell and also heard the Police Officer admonish her to 
keep quiet and threatening to arrest her if she did not. 
He then saw this woman jump out the front window of 
the premises at which time he recognized her as the 
plaintiff. The plaintiff continued to yell and to create a 
disturbance. He saw the Officer take the plaintiff to the 
Police Station in the patrol. The defendant introduced 
testimony tending to show that she was taken to a Po¬ 
lice Precinct, questioned there and sent to the House of 
Detention, where she remained over night, and that the 
following morning she was tried in the Police Court and 
the charges against her were dismissed. At that time 
the Court asked her brother, who was present, if he could 
get plaintiff a room and put her in it as long as the plain- 


t 


3 


i 


i 

I 


tiff could not take care of herself, and the brother said 
that he could do it (R. 50, 51). j 

The undisputed testimony of Officers Williams and 
Baum of the Police Department, showed that the plain¬ 
tiff was arrested by Officer Baum for disorderly conduct 
and that he made the arrest as a Policeman of the Dis¬ 
trict of Columbia in his Official Capacity, and not at the 
direction of the defendant (R. 185 and 186). The plain¬ 
tiff produced evidence for the purpose of attempting t^o 
prove that she had been in possession of the property, 
2224 12th Street, Northwest, Washington, D. C., anjd 
that the defendant had attempted to obtain possession 
of those premises. The plaintiff also offered testimony 
for the purpose of attempting to prove that the defend- 
ant was present when she was arrested, that she was a 
person of good character, and that she suffered mental 
anguish as a result of her detention and arrest. 

The Court directed a verdict for the defendant on the 
First Count of the Declaration on the grounds that the 
plaintiff failed to make out a case of false arrest. It is 
from the judgment rendered on the verdict on the Secl- 
ond Count, which Count alleged false arrest and mar 
licious prosecution, that this appeal is taken. 

The Court refused to direct a verdict in favor of the 
defendant on the Second Count, and allowed the defend} 
ant an exception. 

The other exceptions are based on the improper ad- 

i 

mission of testimony and errors committed by the Court 
on the Law, and the refusal of the Court to withdraw a 
Juror after the Court had stated in the Jury’s presence) 
his opinion and conclusions concerning certain evident 
given by the plaintiff. 

The Jury in this case awarded the plaintiff $1,000.00 
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damages and the Trial Court refused to set aside, vacate 
this verdict or to order remitted, any portion thereof al¬ 
though the damages were excessive and unreasonable 
and although the Jury disregarded the instruction of the 
Court in rendering its verdict. 


THE ERRORS RELIED UPON BY 
APPELLANT 

* 

The appellant relies upon the following errors: 

I. The improper conduct of the Court because it 
prejudiced the rights of the defendant before the Jury. 

II. The refusal of the Trial Court to withdraw a 
Juror and declare a mistrial after the Court had stated in 
the presence of the Jury, his opinion and conclusions as 
to the evidence of the plaintiff. 

III. In overruling the objections to the questions of 
the plaintiff’s attorney to the defendant Herzog. 

IV. By refusing to hear counsel on such objections. 

V. Because of prejudicial remarks made by the Court, 
in the presence of the Jury, at the time of the overruling 
of the objections to such questions. 

VI. The refusal of the Court to direct a verdict for 
the defendant on the Second Count. 

VII. In failing and refusing to grant the defendant’s 
prayer number one. 

VIII. The refusal of the Court to instruct the Jury 
that there was no evidence of false arrest. 

IX. Because the verdict was excessive, and contrary to 
the weight of the evidence and the instructions of the 
Court. 


ARGUMENT 


'i 

POINT ONE | 

The conduct of the court was improper in that it 
prejudiced the rights of the Defendant befoije 

the jury. ! 

! 

(a) The Court erred in refusing to grant the Motion 
of the defendant's counsel for a mistrial, after the Court 
expressed his opinion and conclusions in the presence Of 
the Jury concerning certain testimony. | 

The Court interrupted the response of counsel for the 
defendant to the Court's question pertaining to a Bill in 
Equity by the following statement, made in the pres¬ 
ence of the Jury (R. 52 and 53): 

I 

“The Court: Herzog went around to this prop¬ 
erty, as I understand, with policemen; and this 
woman was assaulted and thrown out in the street. 
That is what I understand. I wonder why it was 
done 

I 

In the above statement the Court gave his conclusions 
and opinions concerning the testimony of the plaintiff, 
who was the first witness to testify, which manifestly 
prejudiced the rights of the defendant. The above imr 
proper and prejudicial statement was grounds for a mis¬ 
trial, and the Court erred in refusing the Motion of the 
defendant's counsel for this relief. 

l 

Kramer vs. Northwestern El. Co., 91 Minn. 346. 

Swan vs. Keough, 35 N. Y., App. Div. 80, 54 N. Yi 
Suppl. 474. 

Davison vs. Herring, 24 N. Y., App. Div. 402, 48 N. Y.j, 
Suppl. 760 
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(b) (R. 150, 151 and 152) Counsel for the defendant 
objected to the question asked the defendant as to 
whether or not he told Captain Doyle that he had two or 
three law suits with the plaintiff about the possession of 
the property in question. The defendant’s counsel based 
his objection on the fact that there wasn’t any law suit 
pending as the record showed, and the witness answered 
the question by saying that he did not tell Captain Doyle. 
The following colloquoy between the Court and Coun¬ 
sel for the defendant then took place: 

“Q. Why didn’t you? 

Mr. Friedlander: I object, if the Court please. 

The Court: Overruled, with an exception. 

Mr. Friedlander: Can I be heard on that (R. 
152)? 

The Court: I have given you an exception. That 
is all I can give. 

Mr. Friedlander: I think if the Court will hear 
me perhaps the ruling might be different. The ques¬ 
tion, 'Why didn’t you tell him?’ is certainly an im¬ 
proper one. 

The Court: A very difficult one on cross-exami¬ 
nation at times. Let him answer if he can (R. 152).” 

The Court, in the above colloquoy, in the presence of 
the Jury, clearly indicated that he doubted the veracity 

i 

of the defendant’s testimony. It is apparent that the 
above attitude and comments by the Court, in conjunc¬ 
tion with the Court’s refusal to even hear counsel for the 
defendant on his objection thereto, severely prejudiced 
the defendant in the mind of the Jury. 

POINT TWO 

I. The Trial Court erred in requiring, over the ob¬ 
jection of the defendant’s counsel, the defendant to an¬ 
swer the following questions (R. 150 and 151): 
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(a) Did you tell Captain Doyle that you had two or 
three law suits with her (meaning the plaintiff) about 
the possession of the property? 

(b) Why didn't you. 

It appeared from prior testimony that the Captain 
Doyle referred to was dead at the time of the trial. 

The first question was clearly improper in that there 
was no testimony produced to show that there was any 
such law suit pending as referred to and under the aboye 
circumstances, this question was improperly admitted. ! 

The second question is plainly bad as it is argumen- 
tive, demanding that the witness explain his failure to 
make statements, in other words, presupposing that it 
was a duty of the defendant to have stated to Captain 
Doyle what he had testified he had failed to state to hiqi. 

(c) The Trial Court erred in not permitting the wit¬ 
ness Williams to answer questions as to statements made 
by Judge Given. 

The Court sustained the objection of counsel for the 
plaintiff to the question put to Officer Williams as to tlje 
statements of Judge Given at the time he dismissed the 
criminal charge against the plaintiff. The witness was 
asked what Judge Given said at the time he dismissed 
the criminal case against the plaintiff and objection w$s 
made by counsel for the plaintiff and the Court sustained 
it. An offer was made to prove that Judge Given hhd 
dismissed the case upon the basis that the plaintiff woujd 
no longer molest the defendant's property and upon the 
statement of the brother of the plaintiff that he would 
take care of his sister and provide a proper place for her 
to live in. It was very material to the issues in the case 
in that it showed whether or not the plaintiff was guilty 
of the charges preferred and had a decided tendency to- 


| 
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ward showing that the defendant at no time acted ma¬ 
liciously. 

POINT THREE 

The court erred in denying the motion for a di¬ 
rected verdict for the Defendant on the sec¬ 
ond count of the declaration. 

* j • 

(a) There was no evidence of any want of probable 
cause as shown by the record and it is incumbent upon 
the plaintiff to show the want of probable cause in order 
to entitle her to go to the Jury. 

Spitzer vs. Friedlander, 14 App. D. C. 556. 

Wheeler vs. Nesbitt, 24 How. 544. 

The evidence was all to the effect that the plaintiff 
had in fact destroyed property of the defendant, and, 
therefore, not only did the defendant suspect her of hav¬ 
ing destroyed it, but knew from her admissions that she 
had destroyed it. The defendant swore in the Police 
Court that the plaintiff had destroyed private property 
(R. 159 and 160). The Plaintiff (R. 27 and 28) admit¬ 
ted on cross-examination that she had broken the lock 
off the door with an axe, so it is readily seen that there 
was no question of fact involved as to whether or not 
private property had been destroyed. Now, whether or 
not she had a right to destroy that lock is not a question 
in this case nor was it raised by the pleadings. 

(b) The undisputed testimony showed probable 
cause and it became a question for the Court and not for 
the Jury. Chapman vs. Anderson, 55 App. D. C. 165. 

By the same token the same evidence obtains to show 
that there was probable cause and it was a fact that the 
defendant knew from admissions of the plaintiff that she 
had destroyed the property in question, and the only 
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thing that he swore to at any time was to that fact. The 
pleadings as shown by the record, were definitely certain 
as to the claim that the defendant, without probable 
cause maliciously instituted or instigated a crimihal 
prosecution against the plaintiff. 

However, the record shows that the evidence is uncjis- 
puted that the plaintliff had in fact been guilty of the 
offense charged, and, therefore, the Court had nothing 
to submit to the Jury. 

(c) It is alleged definitely in the Second Count that 
the defendant caused the plaintiff’s arrest. The plain¬ 
tiff failed to prove that allegation; and, therefore, the 
verdict should have been directed for the defendant. 
Carroll vs. Proudy , 48 App. D. C. 453. 

In the cited case, the plaintiff had alleged that the de¬ 
fendant falsely caused the arrest of the plaintiff and that 
the false arrest was malicious and without probable cause. 
Now it is elementary that in a false arrest case it need 
not be shown as an element of the cause that the defend¬ 
ant was actuated by malice or that there was a want of 
probable cause, but this Court held that the plaintiff hkv- ' 
ing alleged those elements must prove them, and the 
failure on the part of the plaintiff to so prove all those 
allegations were the grounds for holding that the plain¬ 
tiff had no cause of action. In the case at bar, the plain¬ 
tiff has elected to charge the defendant with having 
caused her arrest as well as having maliciously prosecuted 
her. She must prove both. 

POINT FOUR 

i 

The court erred in refusing to instruct the jikry 
that there was no evidence of false arrest. 

The Courts attention was called to the fact that it he 
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submitted the case to the Jury on the Second Count with¬ 
out instructing the Jury that there was no evidence to 
sustain the false arrest, such facts as were introduced 
would influence the Jury and cause them to believe that 
their verdict should be based not solely on the damages 
sustained by any criminal action, but they would include 
in their verdict, if any, the damages which they believe 
the plaintiff had suffered due to her arrest. And Coun¬ 
sel for the defendant asked the Court to charge the Jury 
that there was no evidence to sustain the charge of false 
arrest in the Declaration. The Court definitely refused 
to do this and allowed the defendant an exception and 
stated that it was proper for the Jury to consider “the 
whole picture.” The Court's attention was again in¬ 
vited to the fact that he had previously ruled that the 
plaintiff had not made out a case of false arrest (R.224) 
and that he had definitely stated that the Police Officer 
had a right to arrest this plaintiff and had directed a ver¬ 
dict on the First Count in favor of the defendant. 

After committing the error of allowing the Second 
Count to be submitted to the Jury, the Court made the 
further error of not telling the Jury what question they 
were to decide. When the Court refused to make known 
to the Jury they were only deciding the malicious prose¬ 
cution case, it committed grievous error and penalized 
the defendant. For the purposes of this argument let us 
consider that the Court had some color of right in allow¬ 
ing the case to go to the Jury on the Second Count, still 
the Court erred in not confining the plaintiff to that one 
cause of malicious prosecution. But the Court, notwith¬ 
standing the pleas of counsel for the defendant, to in- 
truct the Jury that there was no evidence of any false ar¬ 
rest, and notwithstanding the request of counsel for the 
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defendant to place the case before the Jury, if at all, on 
a basis so that the verdict, if any, would conform with 
the evidence and the pleadings, failed and refused and 
submitted the case to the Jury on the Second Count in 
the language of the Second Count which included the 
false arrest charge. No further argument is necessary! in 
Appellant’s opinion as to why such action 1 alone, notwith¬ 
standing the previous error in submitting the case at all, 
is reversible error. 

POINT FIVE 

I 

I 

The court erred in refusing to grant the follow¬ 
ing Defendant’s prayer number one. 

“The Court instructs the Jury that if you find 
from the evidence in the case that the police officer 
made the arrest of his own volition and in his official 
capacity, and not as the mere agent of the defendant, 
then your verdict must be for the defendant.” 

I 

i 

; 

The law is well settled in the District of Columbia apd 
is no new proposition but was approved by this Court in 
Waters vs. Anthony, 20 App. D. C. 123. 

It is plain that if the Second Count as written, in¬ 
cluded a charge of false arrest, then the defendant wps 
entitled to have the Jury instructed that if the defendant 
did not commit the arrest, then the verdict had to be fbr 
the defendant. Yet, notwithstanding the fact that the 
Court allowed the Second Count, as written, to go to the 
Jury, and notwithstanding the fact that the plaintiff hid 
charged the defendant with causing her arrest, and in 
spite of the fact that the testimony offered, proved con¬ 
clusively that the arrest was made by a Police Officer and 
not by the defendant, and that the Police Officer made 
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the arrest in his official capacity and not as an agent of 
the defendant, and further, notwithstanding the fact that 
the Court had already stated, in granting the directed 
verdict on the First Count, that there was no evidence of 
false arrest, yet the Court refused to grant the above in¬ 
struction. 

It is hard to understand how such a ruling was possi¬ 
ble under the facts and circumstances yet, such was the 
ruling made as the record shows. 

POINT SIX 

The verdict of the jury was not sustained by the 
evidence and was excessive. 

_ 1 

(a) The Jury found damages not only for the alleged 
malicious prosecution but also for the alleged false ar¬ 
rest. 

_ i 

There was no evidence of any damage incurred by the 
plaintiff by reason of the institution or instigation of any 
criminal action against her, but the only damage shown 
from the evidence was that occasioned by the false ar¬ 
rest, the arrest having occurred prior to the institution of 
any action. The sole evidence of any institution of a 
criminal action against the plaintiff was in the form of 
a complaint sworn to by the defendant charging the 
plaintiff with having destroyed private property. This 
complaint was sworn to the morning after the day that 
plaintiff was arrested. (R. 171). 

The Court submitted the case to the Jury on the Sec¬ 
ond Count as amended by the Court, on its own volition 
(R. 239), which included the charge that the defendant 
had arrested the plaintiff falsely and maliciously and 
without any reasonable or probable cause and had caused 
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the plaintiff not only to be arrested, but to be imprisoned 
at a Police Station, and also that he had caused her to be 
detained or imprisoned in the House of Detention. 

The Court, in its general instruction to the Jury, in 
effect, told them that they need only find that the de¬ 
fendant had been guilty of maliciously prosecuting tbe 
plaintiff in order to recover under the Declaration, which 
instruction placed upon the Jury the burden of deciding 
a malicious prosecution case and assessing damages for 
the tort of false arrest. 


(b) The Jury disregarded the instruction of the Court 
in finding the defendant had maliciously prosecuted t|he 
plaintiff. The Court’s instruction to the Jury was that 

they must find affirmative evidence of want of probable 

» 

cause as well as malice in order to render a verdict in 


favor of the plaintiff. The record shows there was ho 
evidence of want of probable cause but the plaintiff, in 
fact, was guilty of the crime charged and therefore, the 


Jury was bound by the instruction of the Court to return 
the verdict for the defendant. 


(c) The verdict of the Jury was excessive. The rec¬ 
ord shows there was no evidence that the malicious prose¬ 
cution had injured or damaged the plaintiff. The prose¬ 
cution, if any, was instituted about 10:00 o’clock a. m., 
on the 27th day of December, 1929. The plaintiff cjid 
not expend any money in the defense of the cause por 
did she show any injury or damage by reason of the trial, 
but, it is apparent from the Record that she was called 
before the Court, that the Court spoke to plaintiff’s 
brother about the matter; that her brother made certain 
representations and promises and that the Court dis¬ 
missed the case (R. 50). 
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CONCLUSION 

In view of the above serious and prejudicial errors 
made by the Trial Court on questions of law, rulings on 
evidence, in view of the Court’s prejudicial comments 
and remarks in the presence of the Jury, and particularly 
since the plaintiff utterly failed to meet the legal require¬ 
ments of malicious prosecution, the judgment rendered 
by the Court should be reversed without a new trial. 

Respectfully submitted, 

Mark P. Friedlander, 

Harold P. Ganss, 

Attorneys for Appellant. 
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BRIEF FOR APPELLEE. 


THE FACTS. 


An adequate statement of the facts would obviaie 
argument or deduction, as a candid statement of them 
would have prevented the criminal prosecution. ( Hum¬ 
phreys vs. Prudential Insurance Co,, 16 N. Y. Sup. 
480; Aff. 35 N. Y. 650) ! 

Therefore it is considered appropriate to restate the 
case in an appendix to this brief. (See appendix) 
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ARGUMENT. 

Assignments 1, 2, 3, 4, and 5. 

(a) Although a mere incident to the trial, the defen¬ 
dant (appellant here) has chosen the alleged miscon¬ 
duct of the trial judge as the primal objection to the 
judgment, and the consequent order of the discussion 
is somewhat heterogeneous. What the plaintiff may be 
responsible for is relegated to a subordinate position. 
(Appellant's Brief, page 1) 

The remarks of the judge which the defendant pro¬ 
tests, were not addressed to the jury nor in the form 
of instructions as in the case of Smith vs. United States, 
55 App. D. C., 117. And even in that case the right of 
the trial judge in the federal courts, to comment on the 
evidence, is adverted to, the sine qua non being that the 
ultimate determination of issues of fact must be clearly 
left to the jury. The remarks complained of took place 
during a colloquy between the court and counsel. The 
case had proceeded far enough to advise the court that 
the plaintiff was in possession of the property involved ; 
that she was buying it; that there had been an auction, 
and that she had filed a bill in equity “asking the court 
not to let them put her out ” The bill had been filed 
December 12, 1929 (R. 14-16), more than two weeks 
before she was arrested and prosecuted. And although 
the bill had not been dismissed until March 13, 1931 
(R. 32-33), the defendant was interjecting the fact of 
its dismissal into the discussion. The ultimate dismissal 
could have no possible relevancy to an arrest and prose¬ 
cution more than a year before. However, when the 
court's attention was called to the objection to his lan¬ 
guage, he promptly stated to the jury (R. 16 bottom) 
as follows: 
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“Understand, ladies and gentlemen, the Court is 
not taking sides in this matter one way or ! the 
other. You are all the exclusive judges of fact. 
With the facts the Court has absolutely nothing 
to do. It is your responsibility to determine the 
facts. All this colloquy that I have back and forth 
between these lawyers as to objections and excep¬ 
tions—that is a matter that I must settle with them. 
And if, unfortunately, I might intimate, and you 
think I am intimating, that I have an opinion one 
way or another throughout the trial, you pay no 
attention to that. It is your responsibility to deter¬ 
mine the facts. I will get along with these lawydrs.” 

During the whole discussion the court’s attitude was 
benign, as the record shows, and the request of the de¬ 
fendant in respect to it was in the alternative (R. 16) 
that “a juror be withdrawn or the jury instructed to dis¬ 
regard the remark” That the defendant felt no embar¬ 
rassment is shown by the fact that he refrained from 
even making a motion to direct the verdict on any ground 
at the close of the plaintiff’s case, or until all the evi¬ 
dence was in. (R. 21-33) The defendant introduced his 
evidence; took his chance on the verdict (Yeager jvs. 
U. S., 16 App. D. C.-356), and asked no further instruc¬ 
tion to the jury. Moreover, in his general charge, the 
court afforded the defendant every protection. (R. 36) 

“Now it is your sole and exclusive function and 
duty as it is your responsibility to determine the 
facts that have been established by the evidence, 
and it is especially your province to determine the 
credibility of the witnesses and the weight to be 
given to their testimony.” * * * 

“You are instructed that you must decide the 
case without being influenced by any feeling of 
sympathy or prejudice for or against the plaintiff 
or defendant. It is your duty to determine the is¬ 
sues here fairly and impartially and according ito 
the law and the evidence.” 


i 
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From the frequent adjudications in this Court of the 
question whether the comments of the trial judge or of 
counsel were such as to vitiate a judgment otherwise 
well supported, it has become the universal understand¬ 
ing that they must be so prejudicial as to have a sub¬ 
stantial tendency to affect the deliberations of the jury. 
And where casual remarks are promptly withdrawn and 
the offensive implications disavowed, they are not made 
the basis of reversals. 

The courts of this jurisdiction and the Supreme Court 
of the United States have never allowed the oft asserted 
misconduct of judges or advocates, in their remarks, to 
be made a mere fetich for the reversal of judgments 
otherwise sound. They have reversed only under cir¬ 
cumstances of undoubted prejudice. 

B. & P. R. R. vs. Fifth Bapt. Churchy 137 U .S. 

568, 

McHenry vs. U. S., 51 App. D. C., 119-126, 

Lorenz vs. U. S., 24 App. D. C., 337, 

Fields vs. U. S. y 27 App. D. C., 449, 

Railroad vs. Dashiel, 7 App. D. C., 

Prindle vs. Campbell, 18 D. C. (Sup. Ct.) 598, 
Bell vs. Sherridan, 21 D. C. (Sup. Ct.) 370, 
Mackey vs. B. & P. R. R., 19 D. C. (Sup. Ct.) 284, 
Hazelton vs. LeDuc, 10 App. D. C., 379, 

District vs. Hatter, 4 App. D. C., 435, 

District vs. Wilcox, 4 App. D. C., 90, 

Le Coint vs. U. S., 7 App. D. C., 16, 

Lee vs. U. S., 37 App. 442, 

(Distinguishing; contrary): 

Frisby vs. U. S., 35 App. D. C., 513, 

Brown vs. Washington & G. R . R., 11 App. D. C.,' 
37, 

Rupert vs. Wolf, 4 App. D. C., 

Pickford vs. Hudson, 32 App. D. C., 480, 
Schneider vs. U. S., 21 D. C. (Sup. Ct.) 381. 
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(b) The second suggestion of misconduct is that the 
Court made prejudicial remarks in connection with the 
admission and exclusion of evidence, as well as the pro¬ 
priety of the evidence. 

During the cross-examination of the defendant, he 
was asked whether in making his complaint to Captain 
Doyle (police) he had told him he had had two or three 
law suits with the plaintiff here respecting possession bf 
the house, and why he had not so informed the Captaip. 

The defendant had waived his preceding exceptions 
by entering on his own evidence without a motion to 
* direct the verdict at the close of the plaintiff's ca4e. 
(R. 21) ( Washington Utilities Co. vs. Wadley, 44 App. 
D. C., 176, citing McCabe vs. Wilson, 209 U. S., 276) 
and the plaintiff was entitled to recover upon all tlie 
evidence in the case, ( Picard vs. Smith, 59 App. D. C., 
291-292), and was entitled to develop evidence in her own 
favor in cross-examination of the defendant. Nothirig 
could be clearer than that the good faith of the defen¬ 
dant in instigating the prosecution was in issue. Oi|t 
of the myriad of cases upon this subject, two decisions 
of this court are typical. Staples vs. Johnson, 25 App. 
D. C., 155; Chapman vs. Anderson, 55 App. D. C., 16$. 
In the first case the failure to disclose all the facts was 
evidence of the want of probable cause. In the second 
case, the disclosure of all the facts constituted probable 
cause as a matter of law. j 

Mark vs. Rich, 43 App. D. C., 182, 190, j 

Pickford vs. Hudson, 32 App. D. C., 480, 486, j 
Slater vs. Taylor, 31 D. C., 100. 

j 

But the ground of the objection was that “there wasn't 
any law suit pending,” which was ridiculous enough to 
be provoking, and if the language of the judge display^ 
as much as impatience it was justified. 


i 
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Similarly, the exclusion of the remarks of the police 
Court Judge in dismissing the criminal charge against 
the plaintiff was entirely proper. The proceedings of 
record in that court were relevant and necessary to es¬ 
tablish the termination of the prosecution, but had no 
bearing on the question of probable cause, and, contrary 
to the claim made by the defendant's brief (R. 7), no 
offer was made to prove that the criminal case was dis¬ 
missed “upon the basis that the plaintiff, would no longer 
molest the defendant's property” (R. 30) 

Assignments 6, 7, 8. 

The refusal of the court to grant requested instruc¬ 
tions is assigned as error, and presents the question 
whether there was evidence of the want of probable 
cause to go to the jury on the second count (R. 33). 
What facts the evidence established, was exclusively a 
question for the jury. Whether the facts which the evi¬ 
dence tended to establish amounted to a want of prob¬ 
able cause, was exclusively a question for the court. 

‘‘The question of probable cause is a mixed ques¬ 
tion of law and fact. Whether the circumstances 
alleged to show it probable or true, and existed, is 
a matter of fact; but whether supposing them to 
be true, they amount to probable cause, is a ques¬ 
tion of law.” 

Stewart vs. Sonneborne, 98 U. S., 187. 

No other rule of law can be extracted from the in¬ 
numerable decisions of this Court of which the following 
are typical: 

Spitzer vs. Friedlander, 14 App. D. C., 556, 
Staples vs. Johnson, 25 App. D. C., 155, 

Chapman vs. Anderson, 55 App. D. C., 165, 

Mark vs. Rich, 43 App. D. C., 182, 

Slater vs. Taylor, 31 App. D. C. 100. 





In enlisting the services of the police, the defendant 
did not tell them it was the plaintiff who had entejred 
the house by breaking the lock although he thought it 
might be the plaintiff (R. 24) and had a slight suspicion 
it was she, nor did he disclose that he had litigated wjith 
her in three successive suits as his tenant, or that j an 
injunction suit as to title and possession was then pend¬ 
ing. These facts had the utmost significance: 

Staples vs. Johnson, 25 App. D. C., 155. 


both as to his knowledge and as to his good faith. ! 

Where any of the facts involved in the prosecution 
have been adjudicated in other litigation between the 
parties, evidence of such circumstance is relevant to the 
question of probable cause. 

i 

Peden vs. Mail, 118 Ind. 560, ! 

(Accounting between partners) 


Keesling vs. Doyle, 8 Ind. App. 182, 
(Trespass; right of possession) • 

Proctor Coal Co. vs. Moses, 19 Ky. L. 419, 
(Prosecution for taking timber—adjudication 
title) 


of 


Thomas vs. Smith, 51 Mo. App., 605, 

(Prosecution for larceny) 

I 

The activity, zeal, and good faith of defendant | in 
setting the law in motion, are all matters relevant; to 
the question of probable cause, and could not be ignored 
in the admeasurement of the rule of law. 

Wheeler vs. Nesbit, 24 How. (U. S.) 544, [ 

Berger vs. Hastings, 130 Fed. 882, (C. C. A. 79), 
Bittings vs. TenEyck, 82 Ind. 421, 

Straus vs. Young, 36 McL 246, 

Smith vs. Maben, 42 Minn. 516, 

Vanderbilt vs. Matthews, 12 N. Y. Supp. 304, | 
Gifford vs. Hasson, 50 Vt. 704. j 

, i 

| 
i 


i 
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The defendant’s instruction No. 1, had no reference 
whatever to the action of malicious prosecution, under 
the second count. It was as follows (R. 34): 

“The Court instructs the jury that if you find 
from the evidence in the case that the police officer 
made the arrest of his own volition and in his offi¬ 
cial capacity, and not as the mere agent of the de¬ 
fendant, then your verdict must be for the de¬ 
fendant.” 

There could not be a more perfect non sequitur . Nor 
was the court called upon to recast the instruction and 
make it appropriate. (Jackson vs. U. S., 48 App. D. C., 
272.) So that the requested instruction attempted to 
hinge the plaintiff’s whole case upon whether an arrest 
fomented by the defendant, had the semblance of jus¬ 
tification. The instruction prayed was therefore mislead¬ 
ing, to say the least, and not imperative. 

Requested instruction, No. 4, was also denied by the 
justice, and its denial is the basis of exception. The 
instruction, as offered (R. 34) is as follows: 

“The Court instructs the jury that the plaintiff, 
Viana Kincade, must prove affirmatively that the 
defendant had no sufficient reason to believe the 
plaintiff guilty and that she was not in fact guilty. 
And if the jury does not find from all the evidence 
in the case that these facts have been established 
they must return a verdict for the defendant.” 

Undoubtedly the defendant was entitled to have the 
jury instructed substantially as prayed, but not, neces¬ 
sarily, in his precise words, or limited to his individual 
belief. The issue, upon the evidence developed,' could 
be but one thing, namely, did the defendant, as a dis¬ 
interested citizen, bring to the attention of the authori¬ 
ties an infraction of law, or did he for an ulterior pur¬ 
pose, or in a reckless way seize upon an isolated fact, 

I * 
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the breaking or removal of his lock, and use the crimi¬ 
nal law for the gratification of his impatience with the 
civil procedure? 

i 

i 

The court thought it sufficient to charge the jury as 
follows (R. 36-37): 

I 

i 

I 

“You are instructed that if you should find from 
the evidence under this instruction respecting the 
law of malice, that the prosecution complained bf 
was not malicious then the plaintiff would not be 
entitled to recover. If, however, you should find 
that the said prosecution was malicious, then an¬ 
other question arises, was the prosecution insti¬ 
tuted without probable cause? Notwithstanding 
you should find the prosecution was malicious, it is 
still further incumbent upon the plaintiff to show 
by a preponderance of the evidence that the prose¬ 
cution was without probable cause. j 

* * *It is necessary to negative the existence of 
probable cause at the time of the institution of tlie 
prosecution, by some affirmative evidence. The 
plaintiff must make some proof that there was no 
reasonable ground for the complaint made by tfye 
defendant before the police court, and that it was 
made without any probable cause to support Or 
sustain it or to induce a candid belief in it.” ! 

This instruction clearly put in issue the question of 
the defendant's belief in the plaintiff's guilt. That was 
all that the special instruction requested. The defen¬ 
dant had admitted (R. 25-26) that before he swore to 
the complaint he knew it was the plaintiff who had 
broken the lock, but still did not tell anything -about 
his previous litigation with the plaintiff to the District 
Attorney, or any of the people in the Police Court about 
the dispute between himself and the plaintiff. 
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On the record, the amount of the verdict not having 
shocked the conscience of the court below, it is submitted 
no error appears. 

James B. Archer, 

Sanford & Happ, 

Attorneys for Appellee. 


APPENDIX. 

The Facts. ! 

- ' 

Plaintiff had been the occupant of premises No. 2224 
Twelfth Street, Northwest, from lb22 to 1929 (R. 9) 
as purchaser, mortgagor in possession and tenant holding 
over after foreclosure of mortgagee. ■ By a hodge-podge 
of conveyances (R. 32) the defendant had been succes¬ 
sively mortgagee and purchaser at foreclosure sale. In 
October, 1929, and again in November, 1929, the defen¬ 
dant sued her for possession and was unsuccessful in 
both cases. (R. 18-19) December 13, 1929, defendant 
sued the plaintiff for rent, attached her belongings, by 
means of attachment before judgment, and that day 
gutted the house, except for a nightgown, ‘hanging on a 
nail.” (R. 14-19) She borrowed a bed and slept in the 
house until December 20th, when she came home from 
her work and found a pad-lock on the door, which she 
pulled off with an axe. (R. 12) The house was empty 
but not vacant. 

On December 26th while she was in bed (R. 9) Herzog 
entered her room. He stood there for a while and then 
went out, and afterwards came back with a policeman 
(R. 9-10). Later, that day (R. 12-13-23-28-30) with two 
policemen he came back; she screamed and jumped out 
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of a window and was arrested, as the officers say, for 
disorderly conduct. 

I 

Between Herzog’s two visits to the premises, he wept 
to the police station (R. 24) only “to find out if he could 
who had broken the lock off.” In the morning “he did 
not know who it was in the house when he first wept 
to the precinct, “although he may have had a slight 
suspicion.” 

He did not tell the police officers or “any one around 
the Police Court” about his dispute with the plaintiff 
over possession or about his unsuccessful litigation (Ri. 
24-25-26). j 

Yet, the next day, December 27, 1929, he swore to the 
complaint charging her with the criminal offense whereof 
she was acquitted. 

j 

i 

i 

i 

! 






